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Davip S. Waker, ApPELLAN?T, vs. James H,. Garnin, 
APPELLEE. 


The warranty contained in a bill of sale given for a negro, that he was to 
be ‘“‘a slave for life,’ is not broken by the subsequent act of the Gov- 
ernment, which abolished in the Southern States the institution of 
negro slavery. 


Appeal from Leon Cireuit Court. 

This case was decided at Tallahassee. 

A statement of the case is contained in the opinion of the 
Court. 


R. B. Hilton and A. L. Woodward tor Appellant. 
J. D. Westcott for Appellee: 


A covenant that a slave is a slave for life, is repealed by 
the act of a convention of the people of a State abolishing 
slavery, and the destruction or deprivation of property by 
such action is no breach of the covenant.—5th Cowen, 538, 
and cases there cited. 

The covenant does not extend to the acts of the govern- 
ment—it is restricted to parties, not strangers. 

A covenant for quiet enjoyment does not extend to a 
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forcible eviction by a stranger claiming no right through 
covenantor. 

The covenant is good also, for at the time he was a slave 
for life. 

A covenant for quiet possession is subject to the right of 
eminent domain.—7 Mass., 325. 

The covenant has reference only to the status of the prop- 
erty at the date of the contract, and if there was no defect 
in the title then, no supervening event can affect the rights 
of the parties. 


M. D. Papy on the same side. 
DuPONT, C. J., delivered the opinion of the Court. 


The appellant, together with one Joseph H. Alston, was 
the joint maker of a promissory note, dated February, 1861, 
and payable on or before the first day of October, 1862. 
This note was given to secure a part of the price agreed to 
be paid by the said Alston to the appellee for a negro. The 
appellee executed to Alston a bill of sale for the property, 
containing a clause of warranty, that the negro was “a slave 
for life.” The note not having been paid at maturity, suit 
was instituted and a judgment obtained thereon at the 
March Term, 1864, of the Leon Cireuit Court. 

Subsequently, to-wit: on the 28th day of March, A. D. 
1866, the appellant filed his bill for an injunction to restrain 
the enforcement of the judgment at law, aliedging as ground 
of equity “that said Gatlin warranted said slave to bea 
slave for life; that said slave is still living; that since the 
making of said note, and rendition of said judgment, the 
Government of the United States has destroyed slavery in 
this State, and the people of this State, in convention assem- 
bled, have declared in their Constitution that all the inhabi- 
tants of this State, without distinction of color, are free, and 
that slavery shall not in future exist in this State.” He 
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further alledges that “he could not plead the above defence 
in bar of the judgment, because slavery had not been abol- 
ished in this State, as above stated, at the date of the judg- 
ment, and therefore he has been guilty of no laches. The 
injunction was granted in accordance with the prayer of the 
bill, but on the coming in of the answer, and upon motion, 
the same was dissolved. It is from the order of the Chan- 
cellor dissolving the injunction that this appeal is taken. 

It will be perceived that the point presented for the adju- 
dication of the Court has arisen out of the recent abolition 
of the institution of negro slavery, as it heretofore existed 
in this State. It might be a question more curious than 
profitable, under existing circumstances, whether the act of 
emancipation owes its operative effect to the proclamation 
of the President of the United States, the action of the State 
Convention, or the amendment to the Constitution of the 
United States. It is sufficient for this argument, that the 
status of the negro, the sale and purchase of whom consti- 
tutes the subject matter of the controversy, has been altered 
from that of slavery to freedom since the date of the con- 
tract. That change is not controverted; and, indeed, as a 
“fact accomplished,” (whatever may be thought of its legali- 
ty,) admits of no controversy. 

The terms of the warranty under consideration was, du- 
ring the existence of negro slavery, of very frequent oceur- 
rence in all bills of sale given for slaves; and we are now 
called on to decide whether such a covenant, made at a 
period when the legal existence of that institution was 
recognized, both by the Federal and State Constitutions, is 
to be deemed to have been broken by the act abolishing 
that institution. In the consideration of this question, we 
are measureably without precedent, and certainly without 
anything that is entitled to the character of authority. The 
question is of such recent origin, that the very few adjudica- 
tions which have been made, cannot as yet be recognized 
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as of binding force under the maxim of stare decisis. They 
are suggestive, and to that extent ought to be looked to 
with all proper respect, and may be consulted with profit, 
Before, however, making reference to the decided cases, 
which have fallen under our observation, we prefer to fortify 
the conclusion at which we have arrived, by the application 
of well recognized principles of interpretation, to the con- 
tract entered into by the parties, and by an argument drawn 
from a case of close analogy. 

This covenant or warranty partakes of all the essential 
elements of an ordinary contract between the vendor and 
vendee of the slave, and as a contract, is subject to the same 
rules of interpretation that would be applied in other cases, 
Amongst the* most prominent of these rules is that one 
which looks to the intention and understanding of the par- 
ties. To arrive with proximate certainty at that intention, 
it is expedient to consider the nature of the contract, the 


position of the parties, and the political circumstances that 


surrounded them. 

Here was a contract or agreement for the sale and pur- 
chase of a negro slave, evidenced by the execution, delivery 
and acceptance of a conveyance in writing, containing a 
stipulation or covenant, that the negro so agreed to be sold, 
was to remain a “slave for life.” The parties, vendor and 
vendee, occupied a position of perfect equality, and were 
dealing with each other at arms length. The one agreed to 
transfer to the other his titie in the property, and by a clause 
of special warranty, to guarantee its political status. The 
other, in consideration of such transfer and guaranty, agreed 
to pay 2 stipulated price, on or before a stipulated day, and 
evidenced the same by the execution and delivery of the 
promissory note, upon which the Judgment was obtained 
that is now sought to be enjoined. At the date of this 
agreement, as well as at the date when the judgment was 
rendered, it is not pretended but that the entire transaction 
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was perfectly legal under the then existing constitution and 
laws of the State. Having thus grouped into one view the 
nature of the contract, the position of the parties, and the 
political circumstances that surrounded them, we are now 
the better prepared to answer the question touching the 
intention and understanding of the parties. 

It will be noted that the date of this contract is only 
about one month subsequent to the date of the “ Ordinance 
of Secession,” which placed this State by the side of her 
sisters, South Carolina and Mississippi, in their assertion of 
the right to exist as “independent sovereignties.” Can it 
for a moment be imagined, that at that interesting period, 
when all hearts were aglow with buoyant hopes of national 
independence, it ever entered into the mind of either party 
that the warranty given in the bill of sale was intended to 
provide against the possible contingency which has since 
happened—the defeat and overthrow of the Confederate 
Government, and the consequent abolition of the institution 
of negro slavery? Such an assumption is repelled by the 
well-known character of the parties to this contract, and we 
are irresistibly forced to the conclusion that the insertion of 
the warranty contained in the bill of sale was understood 
and intended to have reference exclusively to the status of 
the property as it existed at the date of the contract, and 
not to be affected, by any supervening event that might 
transpire and operate to alter that status. As well might 
it be contended that if this negro had escaped from the pos- 
session and control of the vendee, and taken up his abode 
in one of the so-called free States, where, in consequence 
of the condition of public sentiment, it was impracticable to 
reclaim him, the warranty would have been thereby broken. 
In that case as in this, the negro would have been in life, 
and yet the right of property as nugatory and worthless as 
under the operation of the act of emancipation. Or had he 
been captured during the progress of hostilities between the 
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Confederate and United States, and transported beyond the 
territorial limits and jurisdiction of the former, would it be 
seriously insisted that such capture and transportation to a 
place where he would be protected in the enjoyment of his 
personal freedom would amount to a breach of the war- 
ranty? It may, with some degree of plausibility be replied, 
that his escape or capture would not affect the /egal status 
of the negro, but only operate to deprive the vendee of the 
ability to control or use him as property. That may be so, 
and yet practically he would be as much a free man, and 
that, during life, as he now is under the operation of the act 
of emancipation. If it be admitted, as it undoubtedly will 
be, that in these supposititious cases the warranty would be 
held not to have been broken, we can perceive no good rea- 
son why a different conclusion should be arrived at in the 
case before us. The fact of ¢ntention is as patent in the one 
as intheother. In either case, the loss ef property is effected, 
not by the act of the vendor, but by an act entirely beyond 
his control, and for the consequences of which he ought not 
to be held responsible. 

In announcing the foregoing conclusion, we are not to be 
understood as holding that it was, or was not, in the power 
of the parties to give and accept a warranty against the very 
contingency which has unfortunately happened. Whether 
an individual can legally enter inte an agreement to insure 
against the future act of the government, to which he owes 
allegiance, is a question which, upon general principles of 
national law, may admit of some doubt. But, be that as it 
may, if such had been the intention and understanding of 
the parties to this contract, they would doubtless have been 
more explicit in making known that intention than by adopt- 
ing a stereotyped formula, which had been in use under an 
entirely different condition of things for more than two hun- 
dred years. Such an intention, clearly manifested by the 
terms used, would have imparted to the instrument rather 
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the character of a “policy of insurance” than that of an 
ordinary warranty of title and of continuous possession. 

Thus subjecting the question to the test of zntention, the 
Court is clearly of opinion that there has been no breach of 
the warranty contained in the bill of sale, and that conse- 
quently, the injunction which had been granted to stay the 
execution at law, was properly dissolved. 

But if any further argument be required to sustain and 
fortify our conclusion, we invoke with confidence the doc- 
trine which prevails in the case of real estate, where inter- 
pretation is given to the analogous covenant for “ quiet en- 
joyment.” The doctrine in that case is well settled that 
such covenant will not be held to be broken by any action 
of the supreme authority of the State, and it ts based upon 
the established right of “eminent domain,” as defined in the 
books. This right finds its sanction in the idea that the 
ultimate title to all property resides in the government, and 
that its enjoyment by the citizen is held subservient to that 
limitation and condition. 

Chancellor Walworth, commenting upon this subject, says: 
“ Notwithstanding the grant to individuals, the eminent do- 
main, the highest and most exact idea of property, remains 
in the government or in the aggregate body of the people in 
their sovereign capacity; and they have a right to resume 
the possession of the property in the manner directed by the 
laws and constitution of the State, whenever the public in- 
terest requires it. This right of resumption may be exer- 
cised, not only where the safety, but also where the interest, 
or even the expediency of the State is concerned.”—3 Paige 
R., 73; vide also 6 Cowan R., 538. 

Mr. Justice Daniel, in delivering the opinion in the case 
of “The West River Bridge Company vs. Dix, et. al.,” deci- 
ded in the Supreme Court of the United States, says: “Un- 
der every established government, the tenure of property is 
derived mediately or immediately from the sovereign power 
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of the political body organized in such mode or exerted in 
such way as the community or State may have thought 
proper to ordain. It can rest on no other foundation, can 
have no other guarantee. It is owing to these characteristics 
only, in the original nature of tenure, that appeals can be 
made to the laws, either for the protection or assertion of 
the rights of property. Upon any other hypothesis the law 
of property would be simply the law of force. Now it is 
undeniable that the investment of property in the citizen 
by government, whether made for a pecuniary consideration 
or founded on conditions of civil or political duty, is a con- 
tract between the State or the government acting as its 
agent, and the grantee; and both the parties thereto are 
bound in good faith to fulfil it. But in all contracts, whether 
made between the State and individuals, or between individu- 
als only, there enter conditions which arise not out of 
the literal terms of the contract itself; they are superinduced 
by the pre-existing and higher authority of the laws of na- 
ture, of nations, and of the community to which the parties 
belong; they are always presumed, and must be presumed, 
to be known and recognized by all—are binding upon all, 
and need never, therefore, be carried into express stipulation, 
for this could add nothing to their force. Every contract is 
made subservient to them, and must yield to their control, 
as conditions inherent and paramount, wherever a necessity 
for their execution shall occur. Such a condition is the 
right of eminent domain.”—6 How. 8S. C. R., 532. 
Applying the doctrine here so luminously set forth to the 
case before us, it must be manifest that the vendor and 
vendee—the one giving and the other accepting the war- 
ranty, that the negro was “to be a slave for life,” contracted 
with each other in the full understanding that their contract 
was subservient to any change in the political status of the 
negro contracted for, which the supreme authority of the 
State might at any time see proper to decree. The spirit of 
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the contract had reference exclusively to the then status of 
the title, and there was no insurance or guaranty against 
the exercise of this right of sovereignty residing in the State: 

In discussing the right of “eminent domain,” we know 
that it is usual to refer its exercise to reality rather than to 
personalty ; but this is so only because the necessity for the 
application is more frequent in the one case than in the 
other. If, in the exercise ef this right, the supreme authority 
may control the status of real prdperty, there is no conceiva- 
ble reason way its exercise may not reach personalty, sub- 
ject, of course, to the limitations and conditions contained 
in the fundamental law of the State. This right of sove- 
reignty las been applied to and exercised over the negre 
invoived in this controversy, so as to alter his political status, 
as it existed at the date of the contract, from that of slavery 
to freedom, and we do not think that the vendor should be 
held responsible for the act; it is one over which he could 
exercise no control. 

It is gratifying to us to know that the conclusion arrived 
at in this case is sustained by two recent decisions of the 
Supreme Court of Georgia, where the same question was 
solemnly adjudicated. We refer to the case of “ Hand vs. 
Armstrong,” and “Bass vs. Ware,” decided at the June 
Term, 1866. 

This being the first case in which the point presented by 
the record has arisen in this Court, we have given to its in- 
vestigation more than usual attention, and are well satistied 
that the conclusion at which we have arrived is in perfect 
accordance with both the law and equity of the case. 

Let the order of the Chancellor dissolving the injunction 
be affirmed with costs. 


” 
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Josern N. Warrner, Prairie 1x Error, vs. NATHANIEL 
Hamu, Derenpanr 1x Error. 


1. After a juror has been regularly sworn aud empannelled,. the fiet that 
he was a juror previously in the same eause when there as a mis-trial, 
because the jury could not agree, does not avthorige oy require his being 
set aside in the second trial, when it does not appear that the juror is 
prejudiced, partial or biased in regard to the metters or questions sub- 
mitted to the jury, and this in the judgment and discretiom of the Court. 


2. Judges are not authorized or required to give charges or instructions to 
juries on abstract questions of law not pertinent to the case before the 
Court, and having no relation thereto. 


3. Where a sealed verdict (by consent) has been rendered by a jury, 
neither party has the right to demand that the jury be polled. This may 
be done, however, at the discretion of the Judge, whose duty it is to see 
that no wrong or injustice is done to parties, and whose discretion in 
such eases is not matter for review by this Court. 


This ease was decided at Tallahassee. 
The opinion of the Court contains a statement of the 
facts of the case, to which reference is made. 


A. J. Peeler tor Plaintiff : 


ist Assignment. This juror, E. B. Clark, should have 
been excused and another sworn in his stead. He acted as 
an honest juror should have done in acquainting the Court 
and counsel as soon as he discovered it that he had sat on a 
jury in the same cause on its previous trial. He felt that 
he was not impartial, and desired to be excused, and the 
counsel for Defendant moved the Court to exeuse him. No 
injury could have resulted to either party from his being 
excused. Had this not been discovered until after the ver- 
dict, it would have furnished good cause for a new trial ; vide 
McKinly vs. Smith, Hard. Rep., 167; Herndon vs. Brad- 
shaw, 4 Bibb., 45; Vance vs. Haslitt, ib., 191. If this 
turnishes good cause te disturb the verdict, and grant new 
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trial, certainly it ought to have been good ground to excuse 
a juror before verdict. The defendant could have taken no 
advantage in the excuse of such juror, for he was moving 
and consenting to it. Jurors should be free from all 
exceptions and whely disinterested.—2 Jehns. 194. If at 
that stage of the cause the juror could not be discharged 
and another sworn in his stead, as in the ease ef'a juror who 
is ill, still the Court should have set aside the verdict and 
awarded a venire de novo.—Dorcy vs. Hobson, 6 Taunt., 
460, Eng. Com. L. Rep., Vol. 11. It may be said that the 
first jury did not render a verdict, that they failed to agree. 
This would seem to furnish stronger proof of the juror be- 
ing partial or prejudiced, for there was, necessarily, irrecon- 
cilable differences among the first jury, showing that their 
conclusions were fixed and unyielding. 

2d Assignment. The instruetion should have been given, 
because it is but the repetition of a Rule of Evidence which 
has never been controverted and which rests.on substantial 
justice, to wit: that secondary evidense hall be excluded 
unless the best evidence cannot be obtained. 

3d Assignment. The right in either party in a civil 
cause to have the jury polled before recording their verdiet, 
and this whether the verdict be sealed or oral, is mnques- 
tionable. The following cases are in point: 6 Johns. 68 ; 
Z Johns. 32; Fox against Smith, 3 Cowen, 23 ; Johnson vs. 
Howe et al., 2 Gilman, 343; Rig vs. Cook, 4 ib., 336. In 
these cases the doctrine of discretion in the Judge was fully 
discussed and overruled ; but if this Court should deem it a 
matter of discretion, certainly the facts apparent from the 
record that the case is one of no little difficulty as to the 
complicated and cqnflicting character of the testimony, and 
that one of the jurors, for reasons satisfactory to himself, 
asked to be excused, and that the Court denied both the re- 
quest and motion of defendant’s counsel, it is due to the 
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defendant that he should at least been permitted to know 
that the verdict rendered was the verdict of each of the ju- 
rors. 


M.D. Papyand R. RB. [Miltan for Deteudant : 


M. D. Papy and R. B. Hilton, tor Appellee, cite the fol- 
lowing anthorities : 

Commonwealth vs. Roby, 12 Pick.; Fellows Case, 5 Green- 
leaf, 333; School Dist. vs. Bragdon, 3 Foster, 507 ; Han- 
cock vs. Wynans, 20 Texas, 320; Craig vs. Elliott, 4 Bibb, 
or 


m-éi. 


DOUGLAS, J.. delivered the opinion of the Court. 


This cause comes here ona writ of errer irom the Circuit 
Court of Leon county. 

On the trial in the Court below, the defendant moved the 
Court for instructions to the jury, which were refused, and 
thereupon a bill of exceptions was tendered, which was 
signed and sealed by the Court, and made a part of the 
record, 

The plaintitf in error now assigns in this Court the follow- 
ing errors, as reasons why the judgment of the Court below 
should be reversed : 

Ist. That the Court erred in refusing to excuse and set 
aside EK. B, Clark, one of the jurors, from serving in said 
-ause, said Clark haying been a juror in the same cause 
when tried at a previous term, and in overruling defendant’s 
motion to excuse said Clark and permit another juror to be 
sworn in his stead. 

The record shows, that upon the reading of a portion of 
the written evidence offered by the plaintiff, and before the 
same had been fully read jn-evidence, one of the jurors (E. 
BR. Clark) who had been sworn and empannelled in the 
ease, arose in his place in the jury box, and stated to the 
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Court that from the reading of said evidence, he discovered 
that he had been a juror in said cause, when at a previous 
term of the Court there had been a mis-trial because the jury 
could not agree, and that he desired to be excused from 
serving as a juror in the case. 

The defendant then moved the Court to excuse the juror 
Clark, and to swear another juror in his place; which mo- 
tion was refused by the Court. 

It is now insisted on behalf of the plaintiff in error, that 
the juror Clark should have been set aside, and another ju- 
ror sworn in his place, and several authorities have been 
cited in support of this position. Upon a careful examination 
of the authorities cited, it will be found that they do not 
support the position contended for. The utmost extent to 
which the authorities go is this: that if a verdict has been 
rendered by a juror who is prejudiced, or who is so par- 
tial and biased in his feelings that he is not in a state of 
mind to render a fair and impartial verdict, in such cases, 
upon proof of the fact, it would be the right and duty of the 
Judge, before whom the trial was had, to award a venire 
de novo. 

Of the cases cited in the argument, that of Herndon vs. 

sradshaw, 4 Bibb Rep. 45, most resembles the case now 
under consideration, and yet they are unlike in a most ma- 
terial point. In that case the juror had served on a former 
jury in the same case, and a verdict had been rendered. In 
the case now under consideration, the juror, Clark, had been 
sworn and empannelled on a former jury in the same case, 
but the jury did not agree to a verdict, and were discharged 
by the Court. There is no evidence in the record to show 
that the juror, Clark, had ever made up and formed an opin- 
jon on the merits of the case, or that he had any prejudice 
or bias against the defendant, or was other than a fair and 
impartial juror. In making known to the Court that he had 
formerly been empannelled and sworn in the case, he did 
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mot say or intimate that his mind had been or then was, 
made up on the merits of the case, or that it was not ina 
condition to do impartial justice between the parties. Had 
the juryman, Clark, declared that he was prejudiced, or un- 
able to do equal and impartial justice between the parties, 
it would have been the duty of the Judge to set him aside, 
and to have substifated another in his stead; and a refusal 
to do so weuld hare been good ground for a motion for a 
venire de novo. 

It is well settled, that if a juror is challenged * propter 
affectmm,” tor suspicion ofibias or partiality, it must be done 
before he is sworn;—after he has been selected, empannelled 
and sworn, it is too late to raise the objection.—See Duller’s 
Nisi Prius, 307. 

The practice in the Giteuit Courts ofthis State is, for the 
jurors in civil cases, when called to be sworn, to be offered 
to the parties to be accepted by them. That is the proper 
time to object to any juror, if any cause of objection exists. 
If the privilege is not then exercised, and the juror is se- 
lected and swern, the Court would not have the right to 
set him aside afterwards, unless it could be shown that there 
are grave reasons for doing so, and such as would go te 
show, that from dias or prejudice, a fair and impartial ver- 
dict could not be obtained from the juror objected to. In 
this case, it was in the power of the parties, by diligence, to 
have ascertained that the juror, Clark, had been empan- 
nelled and sworn on the former trial, and their failure te 
do so did not furnish a sufficient ground fer the interposi- 
tion of the Court, or of this Court. 

2d. The second error assigned is: The Court erred in re- 
fusing to give the instruction asked by the defendant to the 
effect, that evidence of the contents of books shown to be in 
existence is not admissible, but that the books must be pro- 
duced. 


We do not see from the record any thing calling for the 
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instruction asked, and Judges are not authorized or required 
to give charges or instruetions te juries on abstract ques- 
tions of law not pertinent te the case before the Court and 
having no relation thereto. 

There is nothing going te show that the contents of books 
not produced, was testified to by any of the witnesses. In 
his statement the witness, W. K. Beard, certifies, “that 
two casks of bacon were received by the steamship Magno- 
lia from New Orleans, on or about the 2%h of November, 
1859, shipped by N. Hamlin, per account of Mr. Thomas 
Barnard, ‘marked W. & F., and sent by Rail Road to sta- 
tion No. 3, Pensacola & Georgia Rail Read, on account of 
Messrs. Whitner & Footman, as appears by books of origi- 
nal entry kept by Beard & Denham, of which firm I was a 
partner, and to the best of my knowledge no complaint 
was ever made by said Whitner & Footman that said ba- 
con was not received by them, but Mr. Whitner did and 
does, and has within the last two weeks admitted that said 
bacon was received ; but claims that he paid for it;—of this 
payment I know nothing, as it did not pertain to my busi- 
ness.” 

It will be seen from this statement of the witness, Beard, 
that the allusion and reference to the books of the firm of 
Beard & Denham, was not for the purpose of proving the 
delivery of the bacon, the point on which his testimony was 
taken ; or to prove any other substantial fact in the case. 
The delivery of the bacon is proved, according to the evi- 
dence of this witness, by the admissions of the defendant, 
Whitner, the strongest proof that could be given against the 
defendant. 

From this view of the case, on the evidence set forth in 
the bill of exceptions, it will be seen that the instruction 
asked was not pertinent to the case, or called for by the evi- 
dence given in the trial; and the Judge in the Court be- 
low properly refused to give it to the jury. 
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In the case of Dibble vs. Truluck,; decided at the last 
term of this Court, the Court said: ‘ Courts sit to decide 
causes, and not to moot points of law, and the Court cannot 
in the progress of a trial be required to give opinions or in- 
structions upon general and abstract propositions of law. 
The Court may and should refuse to give an opinion or in- 
struction on such points, and if the refusal to give the in- 
struction asked is appealed from, the appellate Court will 
not interfere, unless it can be shown that the instruction 
asked was warranted by the testimony, and ought to have 
been given: 

The third error assigned is: The Court erred in denying 
and refusing to allow the jury to be polled on the request 
and motion of the defendant before the verdict was re- 
corded. 

The bill of exceptions in this case shows, that while the 
jury were in the jury room consulting on their verdict, and 
the Court being about to take a recess for dinner, it was 
agreed by the counsel of the parties that the jury might, 
during said recess, bring in a sealed verdict, which was 
done. On the Court resuming its session, the jury came 
into the jury box and presented their verdict, sealed in an 
envelope. The defendant’s counsel requested the Judge to 
have the jury polled; which was refused, and the verdict 
was then recorded ? 

The question presented for the consideration of the Court 
is: If it is the right of a party when a sealed verdict has 
been returned, to have the jury polled; or is it a matter 
resting within the sound discretion of the Judge, under all 
the circumstances in the case. 

It has been a mooted question whether under any cir- 
cumstances, after a jury have agreed on their verdict, it is 
the right of parties to have them polled, that is, to enquire 
of cach juror if the verdict returned into Court is at the 
time their verdict. Authorities are to be found for the ex- 
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ercise of this right, while other authorities deny this privi- 
lege as a right, and refer the power to the exercise of a sound 
discretion on the part of the Judge who presides at the trial. 
The decision of this question is not necessary to the proper 
adjudication of the case now before the Court, and is not 
raised by the record and we shall not, therefore, undertake 
to decide on which side of this question is the weight of au- 
thority. The question presented by the record is not as to 
the right of parties to poll the jury in all cases, but whether 
after the jury has delivered a sealed verdict by the consent 
of parties, either party may demand as a right that the jury 
shall be polled. Weare of the opinien that no such right 
exists, and that such applications must be addressed to the 
sound diseretion of the Judge, whose duty it is to see that 
no wrong or injustice is done to parties, and whese discre- 
tion in such eases is not a matter for review by this Court. 

In the case of Ilancock vs. Winans, the right of parties te 
poll the jury, after a sealed verdict had been rendered by 
consent, was examined at much length by the Supreme 
Court of Texas, and the Court decided that no such right 
existed, but it was a matter within the sound discretion of 
the Court. See 20 Texas Rep., 320. 

The judgment of the Court below is affirmed, with costs 
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Tur Pensacora & Grorcta Ramroap Company AND THE 
Atiantic & Guir Centra, Ramroap Company, Arret- 
LANTS, vs. Sprarr & CaLLtauan, APPELLEES. 






1, The object and purpose of an injunction is to preserve and keep things 
in the same state or condition, and to restrain an act which, if done, 
would be contrary to equity and good conscience, and is the appropriate 
relief when the remedy at law is subsequent to the injury, and the effect 
cannot be adequately compensated. 

2. To support a motion for an injunction, the bill should set forth a case of 
probable right, and a probable danger that the right will be dcieated 
Without the interposition of the Court. It interposes between the com- 
plainant and the injury he fears or seeks to avoid. If the injury be 
already done, the writ of injunction can have no application, for it can- 
not be applied correctively so as to remove it. 

3. Under the prayer for “general relief,’ such relief may be afforded to the 
complainants as is consistent with the case made in the bill, provided the 
relief granted does not conflict with that specifically prayed. 

4. A Court will not suffer a defendant to be taken by surprise and permit 
a plaintiff to neglect and pass over the special prayer he has made for 
relief and take another decree, even though it be according to the case 
made by his bill. 

5. The plaintiff cannot desert specific relief prayed, and under the general 

prayer ask special relief of another description. Under the general 

prayer the plaintiff shall have such other relief as is consistent with the 
case made and the special prayer, and no more. 



































6. The exception to this general rule is, when there is an obstruction to the 
Court’s granting the particular relief prayed. In such cases the plaintiff 
may take a different decree under the general prayer. 

%. The insolvency of the debtor is never a sufficient reason of itself for the 
exercise of the extraordinary power of the Court by way of injunction. 
There must be some other equitable ground combined with insolvency. 

8. To authorize the interposition of the Court to stay waste it must appear 
to the satisfaction of the Court that, unless its aid is given, irreparable 
injury will be donc to the complainant or his property. 

9. The existence of a “lien” on behalf of the complainant, will not entitle 
him to an injunction to restrain the defendant in the free use and enjoy 
ment of his preperty 
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10. In cases of lien, to entitle a complainant to theaid of an injunction, he 
must show that the free enjoyment of the property by defendant will, 
in al] probability, tend to its injury or destruction to an extent that will 
impair its value as a security for his demand and peril its ultimate 
payment. 





Appeal from Columbia Cireuit Court. 

This case was decided at Tallahassee. 

A statement of the case is contained in the opinion of the 
Court 
JOULE. 


J. M. LB. Lovell; for Appellants : 


I. Every essential fact necessary to obtain the relief 
granted to the complainant must be stated in the bill, that 
the defendant may properly prepare his defence. The decree 
rendered in this cause by the Judge below, is not sustained 
by any of the allegations of the bill of complainants, or by 
any proofs in the cause; and is founded on facts not put in 
issue by the pleadings, and for that cause the judgment of 
the court below should be reversed. Story’s Eq. Plead., 
$257 and 257 a; Danks vs. Carneal, et al., 10 Wheat., 181, 
189; Crockett vs. Lee, 7 Wheat., 522 ; Stuart vs. Mech. & 
‘armer’s Bank, 19 Johns., 496; Robson vs. Harwell and 
wife, 6 Geo., 596. Even an admission in the answer will not 
cure the wait of the charge in the bill. Story’s Eq. Plead., 
8263, 264. 

II. An injunction will net be granted under the prayer 
for general relief unless it is agreeable to the case made by 
the bill; and the complainant cannot desert the specific re- 
lief prayed for in the bill, and under the prayer for general 
relicf obtain other specific relief inconsistent with the 
prayer in the bill for specific relief. Story’s Eq. Plead., 
S40, 41, 42 and 43; Marine & Fire Insurance Dank 
vs. Early et al, IR. M. Chariton’s Rep., 280; Tiern 
vs. Mill, 13° Vesey, 119; Wilkin vs. Wilkin, 1 Jolins., Ch. 
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115, 117; Butler et al. vs. Durham, 2 Kelly, Geo. R., 420 : 
English vs. Foxhall, 2 Peters, Curtis’ condensed vol. 8, 222. 

III. But, it may be said that it lies in the discretion 
of the Chancellor to grant the injunction or not. What 
does this term diseretion of the Chancellor mean? It 
is not the arbitrary will of the Judge, but it is a sound and 
reasonable discretion, based upon established preeedents and 
regulated upon grounds which make it judicial. 1 Fon- 
blanque’s Eq., 4th Am. Ed., 10, 20, 21, 39 and 40; Sey- 
mour vs. Delaney, 3d Cowen, 505 ; 2d Story Eq. Juris., 
$769; Mathews vs. Terwillinger, 3 Barb., 8. C. R., 55: 
Rex. Wilkes, Burrows’ Rep. 2,539. 

But it may be urged that the decree granted in this cause, 
is such a deeree as the Chancellor might reasonably 
grant to prevent waste, although not directly sustained by 
the allegations of the bill. This view of the case leads to 
the inquiry, whether, under the allegations and statements 
of the Bill and answers, any such decree could be properly 
made under any aspect of the cause at bar. I contend that 
it could not for the reasons : 

1. The injunetion should not be granted on this bill, as 
it no where appears on the face of the bill that the running 
of the cars of defendant over the road will so impair its value 
that the property will not be sufficient to respond to any 
judgment the complainants may obtain; this allegation 
should appear with certainty. Stery’s Eq. Plead., Sect. 240, 
241, 242, 248, 249, 250. The answer in this ease alleges 
exactly the contrary, even if the fact was in the bill directly 
alleged. 

II. The complainants have nv lien, legal or equitable, 
upon the railroad of defendants. First : Because it appears 
by the bill that complainants contracted with the Confeder- 
ate States of America, and contracting with a Government, 
could not obtain a (Zen against the Government ; a licn pre- 
umes 2 legal right with a legal and judicial remedy. Gov 
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ernment cannot be sued, there can be no lien against Gov- 
ernment, and ergo no lien against the defendants holding 
under Government. Second: Because railway contractors 
do not take or have mechanie’s lien on road for their work. 
1st Redfield on Railways, page 444, section XX ; Dunn vs. 
North Missouri R. 0., 24 Mo., 493; Blair vs. Corby, 29 
Mo. Kt., 480, 486; Lien Law, Thomp. Dig., 408. 

III. Injunction should not be granted to restrain a mere 
trespass where the injury is not irreparable. Jerome vs, 
Ross, 7 Johns., ch. 315, opinion of Court, p. 321, 322, 330, 
et sey. to 346; Stevens vs. Beekman, 1 Jolin. ch., 318; 
Eden on Injunction, 229, et seq., 2 American Edition ; 
3d Eng. R. KR. cases, p. 253; 1 Page’s Chan., 17. 
Nor where the right is doubtful. Ilart vs. Mayor, &c., 
3d Page, 212, 214; North River St. Boat Co. vs. Living- 
ston, 3 Cowen, 713; Snowden vs. Noah, 1 Ilopkins, ch. 
347, 353; Bond et al. vs. Little, 10th Geo. 400; Water- 
man’s Eden on Inj. p. 1, chap. 1, note 1, vol. 1. And if the 
bill alleges that the defendant claims title adverse to the 
complainant, the complainant states himself out of Court. 
Eden on Inj., 2d Am. Ed., 229 to 235; Storm vs. Mann, 
4 Johns., ch. 21; Story Eq. Juris., see. 918 ; Pillsworth 
vs. Ilopton, 6 Vesey, 51. 

IV. An injunction will never be granted to stay waste 
when defendant is in possession, claiming and holding ad- 
versely. Nevitt vs. Gillispie, 1 Iloward Miss., 108; Storm 
vs. Mann, 4 Johns., ch. 21; Pillsworth vs. Hopton, 6 Ve- 
sey, 51; Lansing vs. North River Steamboat Co., 7 Johns. 
ch. 162. 

V. Injunction will not be granted where the complamant 
is guilty of Laches. Story’s Eq. Juris., sec. 959a ; Southard 
et al. vs. Morris Canal Co., Saxton, ch. N. J. Rept., 518. 

VI. Where the right of the complainant depends on the 
legal effect of a covenant, no injunction will be granted 
unt@] the legal effect of the covenant be settled, (legality of 
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contract here denied) and where the loss on the one side can 
be ascertained, but on the other could not, if the injunction 
issued, the court will dissolve the injunction and put the 
parties on terms. In this case the complainants have given 
no bond of indemnity for, granting the injunction. Ligly 
vs. The Great Western Rt. Rt., 4th Eng, R. 2. cases, top 
page 365, marg. 491 ; Hartridge et al. vs. Rockwell et al., 
R. M. Charlton’s, 260, 266; Story Eq. Juris., sec. 959a, 
959b ; 28 Geo. 803, Weaver vs. Garner. 

VII. A Court of Equity will not restrain by injunction an 
insolent debtor from transferring his property betore judg- 
ment. 1 Hopkins, ch. 365, Moron vs. Dawes; Wiggins et 
al. vs. Armstrong et. al., 2 Johns., ch. 144; Bellamy vs. 
Bellamy, admr., 6 Fla. Repts., 101. 

VIII. An injunetion will be dissolved on the coming in 
of the answer denying the equities of the bill. Cowles vs. 
Carter, 4 Iredell Eq., 106; 5th Iredell Eq., 26; 6th Iredell 
Eq., 225; Sth Iredell Eq. 296. 


M. D. Papy on the same side: 


Yor appellants it is maintained that the order granted by 
the court below is not sustained by the allegations or prayei 
of the bill. 

First. There is no special prayer for the order granted, and 
under the general prayer specific relief cannot be granted, wn- 
less such relief is agreeable to the case made inthe bill. Story’s 
Kq. Pl., See. 41; English vs. Foxhall, 2 Peters, 229, and 
authorities cited by Mr. Lovell. 

The rule is, that if the bill contains charges putting facts 
in issue that are material, the plaintiff is entitled to the 
relief which those facts will sustain under the general prayer, 
but he cannot desert specific relief and under the general 
prayer ask specific relief of another description, unless the 
facts and ciremmstances charged by the bill will consistently, 
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with the rules of court, maintain the relief. Lord Erskine, 
in Hern. vs. Miles, 13 Vesey, 118, [119 ;] Blount vs. Hay, 4 
Sanford Ch. R., 362, and cases cited by Mr. Lovell. 

Second. The injunction ordered was not necessary for the 
protection of the alleged rights or claims of the complain- 
ants, because the property on which the alleged lien is said 
to exist was abundantly ample to respond to any decree that 
could be made, and was a fixture that could not be re- 
moved. 

Third. In order to support a motion for an injunction, the 
bill should set forth a ease of probable right and a probable 
danger that the right would be defeated without the special 
interposition of the court. 1 Randolph, 206, Mitford’s 
Pleadings. 

In this case there is not even a possibility of danger by 
any human calculation. 

The mere allegation of a complainant that irremediable 
danger or irreparable mischief will insue is not sufficient, but 
to entitle a party to an injunction the facts must be stated 
to show that the apprehension of injury is well founded. 
Ansley vs. Lukeep, 9 Gill & John., 468. 

Fourth. The order granted by the court below is a decision 
upon the merits by anticipation, for it is only after a final 
decree that the court would, in any event, be justified in 
impounding the revenues of the road. The object of an in- 
junction before answer is to preserve all things in their then 
condition, not to determine any by anticipation or to undo or 
restore any thing. Thebeaut vs. Canova, 11 Fla. R., 168. 

The injunction is a preventive remedy. If the injury 
complained of be already done, the writ can have no opera- 
tion, for it cannot be applied correctively (as it is attempted 
in this case,) so as to remove it. It is not used for the pur- 
pose of punishment or to compel persons to do right, but 
simply to prevent them from doing wrong. Att’y Gen’l vs. 
N. 7. ROR Tronspertation Co., 2 Green’s Ch., 136. 
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An injutiction is a secondary precess, and must be asked 
in aid of some primary equity, which must be disclosed in 
the same bill that prays it. Iilliard on Inj., 12. 

Fifth. The complainants object to the lease of the read 
and make that the basis of the order. 

First. It is not made in the bill. 

Second. They are not the parties to make it. 

In Arthur vs. Commercial & Railroad Bank, 9 Smedes & 
Marsh., 430, the court say: The question as to the power 
of the corporation (to assign away the railroad and the fran- 
chise annexed to it,) need not now be considered. That is 
a matter between the State and the Corporation, with which 
third persons have nothing to do. 

If the lease to the A. & G. Co. is wlétra vires and void, so 
was necessarily that to the Confederate government, through 
which complainants’ alleged claim is said to have arisen. 

Sixth. There is no lien legal or equitable. There was no 
contract between complainants and defendants. There was 
no fraud, and none is alleged, not even mistake. Vide au- 
thorities cited by Mr. Lovell. 

Seventh. A lien for meliorations is only where a party 
makes them on the supposition that he is the owner and is 
not aware of a defect in his title, and the true owner stands 
by without disclosing his title. Story, § 388. 

Tn all these cases the doctrine proceeds upon the ground 
of fraud or what is akin to it, Story’s Eq., § 391, 1238, 


J. P. Sanderson for Appellees. 


The statement of the case has already been sufliciently 
presented to the court by the counsel who have preceded ine, 
and I shall, therefore, proceed to the discussion of such 
points as seem to me important in the elucidation of the case. 

In doing so, I shall briefly call the attention of the court 
to such parts of the record as are material for my purpose 
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Sse therefore, to consider together exceptions 2d, 
3d and 4th, and Jay down the following proposition as gov- 
erning the case: When the bill sets forth a probable right 
and a probable danger that the right would be destroyed, an 
injunction will be granted. Reed, et al. vs. Dews, et al., 
Rt. M. Charlton, 356. 

The sceond, third and fourth exceptions present but one 

( question for the consideration of the court. 

2d. Because the order is not supported by any prayer in 
the bill. 

dd. Because it is not embraced in any prayer in the 
bill. 

4th. Decause it is not warranted by the relict prayed. 

Prayer 1st. For answer all and singular the allegations, 
Wwe. 

Prayer 2d. The second prayer (page 28 of bill,) prays, on 
final decree, a sale of so much of said branch road as lies 


proceeds to satisi'y complainants’ lien. 

Prayer 3d. Asks for an account. 

Prayer 4th. A general prayer for relicf. 

Prayer 5th. Asks an injunction restraining both compa 
nies from, in any manner, using said road, and from com 
mitting waste thereon. 

DECREE. 

1st. Takes jurisdiction of the parties. 

2d. That complainants’ bill exhibits equities that entitle 
complainants to the interposition of the equitable jurisdic- 
tion of the court. 

3d. Enjoins defendants, &ec., from executing or in any 
wise carrying into effect the agreement of defendants, dis 
closed by their answer, for lease or sale. Also enjoins from 





sale, leasing or any disposition of same. 


between the State line and Live Oak Station, and out of 
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4th. Enjoins the A. & G. Co. from paying to the P. & G. 
Co. any of the consideration for the sale or lease or attempted 
sale or lease set forth in said agreement. 

5th. Enjoins the A. & G. Co., &e., from disposing in any 
manner any of the income and earnings of the portion of 
the branch road lying between Live Oak and the Georgia 
line, except in payment for the necessary repairs of said 
road and necessary expenses of operating the same, having 
due regard to economy, &c. 

6th. Requires the A. & G. R. R. Co. to make a monthly 
report to the court of the amount of receipts and disburse- 
ments for said portion of road, to be verified, &e. 

7th. Enjoins the P. & G. R. R. Co. from disposing of any 
moneys received for freight or passage over said road until 
the further order of the court,and to make monthily re- 
ports, &e. 

8th. Orders defendants to show cause on the 10th day of 
May, 1867, if any they have, why a receiver should not be 
appointed. 

The question presented for the consideration of the court 
is, the decree,. there being prayers for specific relief, account, 
sale and payment, injunction and prayer for general relief, 
inconsistent with the case made by the bill. 

The decree does not order a sale, is not a final decree. 

It does not order an account of complainants’ bill to be 
taken as prayed. 

It does not grant an injunction in the terms and to the 
extent prayed. 

The object of the bill, as shown with certainty, is to ask 
the interposition of the court to protect and enforce an 
equitable lien for work and materials furnished by artisans 
and mechanics upon a certain specified piece of railroad, and 
ascertain the value thereof and enforce payment therefor. 

The decree determines that complainants have an equita- 
ble lien and are entitled to the interposition of the court 
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It enjoins the execution of a contract and payment of the 
consideration, which, if executed nd carried into effect, 
might deprive them of their lien. 

It enjoins the defendants respectively from disposing of 
the earnings of the road and to report amounts, &c., and 
then requires them to show why a receiver should not be 
appointed. 

It is, therefore, contended that there is no relief granted 
by this deeree, which is not agreeable to the case made by 
the bill and properly grantable under the prayer of general 
relief. See, on this point, Story’s Eq. Pld., p. 43, § 40 and 
n. and § 41. 

It is usual to pray for specific relief, but it has been held 
unnecessary that, under a prayer for general relief, without 
a specific prayer for the particular relief complainants think 
themselves entitled to, will be sufficient, and the particular 
relief may be prayed for at bar. Welford’s Eq. Pld., 106; 
Wilkinson vs. Beal, 4 Madd., 408; Grimes vs. French, 2 
Atk., 141; Beaumont vs. Boultres, 2 Vesey, 494; Heine vs. 
Hill, 13 Vesey, 119; Barbour’s Ch. Pr., vol. 1, 37; 1 Dall. 
Ch. Pr., p. 437. 

Other relief may be granted under a prayer for general 
relief, than that particularly prayed for, provided it be 
agreeable to the case made by the bill. English vs. Foxhall, 
2 Peters, [612,] 8 condensed, 229. 

There is a special prayer for an injunction as required 
where such relief is sought by the bill. 

The decree made is agreeable to the nature of relief 
sought, and sustainable under the prayer for general relief, 
without the aid of the prayer for injunction. 

In this case no injunction was granted. It is true the 
decree operates as an injuuction, in some respects, in a 
modified form, but not inconsistent with the general prayer. 

If the court should construe the decree in the nature of 
an injunction, though different from the one prayed tor, it 
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is the province of the court to mould or modify it, in its dis- 
cretion, so as to attain the object sought. 

Defendants have no cause of complaint for want of notice. 
They had notice of an application for an injunction to 
restrain them from operating the road. 

Where a bill prays for a particular relict, and other relief, 
the orator can have no other relief inconsistent with that 
prayed for, but otherwise when the prayer for relief is in the 
disjunctive. 1 Ed. Ch., 654, Willshin vs. Martleet ; Mit- 
ford’s Ch. Pld., p. 41, n.; Cotten vs. Ross, 2, Page, 396-’S. 

It is no objection to the deerce that it is inconsistent with 
the specifie prayer for relief when it is consistent with the 
ease made by the bill, and the bill contains a prayer for 
veneral relief. Wilkin vs. Wilkin, 1 John. Ch. It., 111 and 
117; Crumbaugh vs. Smock, 1 Blackf., 305. 

The major includes the minor, and’ the cases cited by the 
learned counsel for appellants are of this character. I. M 
Chariton, 280—good doctrine; 13 Vesey, 119; 1 John. Ch. 
it., 115; 2 Kelly, 420—cited by appellants. 

But if the court has erred this court can grant full relict 
ov send the bill back for the court below to doso. Southern 
Life and Trust Co. vs. Cole, 4 Fla., 363. 

It was urged by counsel that, on the ground of public in- 
convenience, the court would not grant an injunction. Tig- 
by vs. Great Western Railway Co., 4 Eng. R. It. cases, 128. 

On the contrary, says, Mr. Williams, in his treatise on 
injunction, that slight infringement in respect of land by a 
large company of persons, ought to be watched with a eare- 
‘ul eye and repressed with a strict hand by a court of equity, 
when it can exercise its jurisdiction. Till’d on Injunctions, 
p. 28, § 42. 

it is contended by appellants that respondents should 
proceed with their suit at law and obtain their judgment 
betore they can have a standing in this court. 

There is no doubt as to the principle that when a party 
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has a complete remedy at law equity, will not interfere. But 
this will not apply when, from circumstanees not within his 
control, he cannot avail himself of his remedy. Till’d on 
Inj., 15. 

The answer is, such cireumstances do exist, and are dis- 
closed by the record, viz: Insolvency of P. & G. R. R. Co. 

Attempted disposition of the only property not encum- 
bered. 

The vendee or lessee, the A. & G. I. R. Co., reside with- 
out jurisdiction of court. Tlilld on Inj. p. 17 and 22, § 37. 

These are sufficient without multiplying cases to give this 
court jurisdiction. 

It was contended that the bill does not allege irreparable 
injury in so many words. This is unnecessary if, from the 
statement of the grievances, it appears that the injury would 
beirreparable, and the court can discover it from the alle- 
gation of the facts. Hilliard on Inj., p. 20, § 32. 

The interposition of courts of equity is successfully invoked 
to restrain the sale or other disposition of property, pendente 
lite. 

The record shows this to be a case coming within that 
principle. 2 Story’s Eq. Ju., § 907 and 8. 

The case of Canova vs. Thebaut, was cited by Mr. Papy, 
for the purpose of showing the object of an injunction, and 
although not explained, I presume it is eited to establish the 
point that injunctions will only issue to preserve things in 
their then condition. 

The principle there laid down was before answer filed. An- 
swers are filed in the case. Sce case 11 Fla., 168. 

The doctrine is clearly presented in Hilliard on Inj., p. 
3, §5, and is that such arestraint should be imposed as may 
suffice to stop the mischief complained of, and when it is to 
stay injury to keep things as they are for the present. 

It is conceded that the action of the court comes clearly 
within this principle. It stops transfer of property. It al 
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lows use of property, but requires an account, and after 
keeping the property in repair, holds the balance for any 
injury that may be sustained, thus stopping the injury com- 
plained of. Ililliard on Inj., p. 3, $5. 

It was contended that complainants are in laches and 
therefore deprived of their rights. 

Record shows a suit commenced in July, 1866, and as 
soon as they had any knowledge of an attempt to dispose of 
road, filed bill on 17th April, 1867. 

Answers do not bring knowledge home to complainants, 
while record shows a state of facts which brings home with 
absolute conviction, a knowledge of their claim to both de- 
fendants. 

An injunction may issue to stay trespass. 

Detendant, the Atlantic & Gulf Railroad, set up in their 
answer the grounds of their defense, and rely on, 

Ist, The illegality of contract growing out of the attitude 
of the Confederate Government to the United States. 

In equity, as between the parties, the gencral maxim of 
part delicto does not always prevail—circumstances of the 
case often form the exception. Dellamy vs. Bellamy, 6 Fla., 
p- 103, and eases cited; Hughes vs. Orchard, 1 Wall., 72 

But we contend there was no illegal contract. ‘The Con- 
federate Government was a Government de fucto—had bel- 
ligerent rights. Prize cases, 2 Black, 666-7, and Wheaton’s 
Int. Law, $23. 

2d, That they are purchasers for vaiue without notice 
alleging payment before bill filed. 

This is not sufficient ; it must have alleged that they had 
no notice before the execution of the title and payment of 
purchase money ; if they had notice before either of these 
it is not sufficient. 2 leading cases in Equity, top pag. 45, 
Han & Wallace’s Notes; Howlit’s heirs vs. ‘Thompson’s 
heirs, 1 Widell, 369. Neither the deed nor the lease has 
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been executed. But the record shows that both defendants 
had notice. 

Suit pending in the county where the principal office of 
one defendant is established is constructive notice. See 
contents of declaration. 

The doctrine of lis pendens is a general notice of an 
equity to all the world: 2 Pier Williams, 482. 

The answer is denied by the affidavit on file. 

The Chancellor had the whole case on bill, affidavits and 
answers, before him, and gave the weight of evidence in 
favor of complainants, leaving the question for final decree 
on the evidence. 

The Ist, 5th and 10th exceptions present substantially 
the same grounds of error for a reversal of the deeretal or- 
der of the court below, and may be properly considered to- 
gether. 

1. Because the said order and decree is not based upon, 
or sustained by any of the allegations of the bill. 

5. Because it is not sustained by any of the alleged 
equities of the bill. 

10. Because it is not sustained by the principles of law 
and equity applicable to the ease. 

These exceptions go to the merits of the bill, and if well 
taken must necessarily settle the case. 

The material parts of the bill necessary: to consider, pre- 
sent the following case : 

In 1864 the Pen. & Ga. R. R. Co., then owning the por- 
tion of the Road im controversy, having lett it in an unfin- 
ished condition, entered into some agreement with the Con- 
federate Government, by which said Government was to 
complete the road-bed, é&c., and place thereon the iron. 
That complainants were placed on said Road by the Con- 
federate Government, and employed to do everything ne- 
vessary to place the road-bed and track, including culverts 
and bridges, in a fit condition to be used and operated 
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That this was done with the knowledge and approbation of 
the Pen. & Ga. Co. That complainants did this work, and 
furnished the materials to the amount charged in the bill, of 
about $38,000. That they are professional Rail Road con- 
tractors and builders, and as such performed the work and 
furnished the materials used. That they were in posses- 
sion of said Road, upon which they had expended their 
means and labor, and that the P. & G. R. R. Co. knew they 
were so possessed. 

The bill specifically sets forth the nature, extent, amount 
and value of the Jabor performed and materials furnished. 

The bill also alleges, that during the time they were per- 
forming this work and labor, a war was existing between the 
Confederate States. and the United States, and that in 1865 
the war ceased, and that complainants were in possession of 
said Road at the time, and had not surrendered their pos- 
session of their work, labor and materials, to the Confeder- 
ate Government; and that the Confederate Government had 
never accepted or received said Road or paid complainants 
therefor ; and that complainants were never legally divested 
of their possession of the same, 

Lill alleges that complainants have a lien upon said road, 
for the work and labor thereon by them performed, and for 
the materials by them furnished therefor, and distinctly 
charges that they have a lien on each and every part of said 
Road therefor, and that it has never been lost or surrendered, 
and that they cannot be divested thereof, until the same is 
satisfied and paid. 

It charges an illegal dispossession of complainants by de- 
fendants, and refusal to pay them, and that defendants 
had knowledge of complainants’ lien. 

It charges that defendants, one or both, have taken pos- 
session of their labor, work and materials, and are enjoying 
the same, and have not paid therefor, to complainants’ injury. 
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It charges both defendants with endeavoring to defeat 
complainants’ lien. 

It charges insolveney of P. & G. R. RR. Co., and alleges 
that they are remediless unless their lien is enforeed. 

It charges that defendants, one or both, but which is un 
known to complainants, are now in possession of said Road, 
and using and operating the same to the detriment of their 
lien and value of the property. 

It charges that a sale or an agreement of some kind has 
been entered into between defendants, by which the title of 
the road may be transferred to defeat lien. 

It charges that suit was instituted by complainantswgainst 
the Pen. & Ga. Co., and that the A. & G. Co. have taken 
the Road with notice of lien, &e. 

Bill calls wpon defendants for discovery as to ecrtain alle 
vations relative to the nature and character of the agreement 
between them touching the sale—consideration or transfer 
of said road, including time of payment, &e. ; whether paid. 

The allegations of the bill show then, that complainants 
have expended a large amount of capital in labor, work and 
materials upon the property of one of defendants, viz: 
the P. & G. RR. It. Co., and that said company has the bene- 
fit, use and enjoyment thereof, and have paid nothing 
therefor ; that this improvement was made with their knowl- 
edge and approbation. 

The bill, therefore, shows that the P. & G. Co. are debtors 
for so much as the work and labor and materials are reason- 


ably worth, and that the work, labor and materials were of 


that character which constitutes an equitable lien upon the 
road-bed and materials by them placed thereon. 

The first question to ascertain is, are complainants eredi- 
tors of the P. & G. R. R. Co. ? 

It is admitted by defendants’ answer that the Conteder 
ate Government was to -put the Road in running order and 
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have the use of it during the war, free of charge, and at the 
close of the war the Pen. & Ga. R. It. Co. were to have the 
privilege of purchasing the superstructure and improve- 
ments placed thereon from the Confederate Government. 
They were not, therefore, to have the benefit of the capital 
expended on the Road without making compensation. 

The bill shows that the Confederate Government neither 
paid for the improvements, or had the use or benefit of 
them. The war closed before the Confederate Government 
used or operated the Road, and the P. & G. Co. took pos- 
session and have enjoyed the fruits of complainants’ labor 
and capital. 

Will not equity, then, substitute complainants to the rights 
the Confederate Government would have had, if it had con- 
tinued a Government, and exact payment thereon ? 

The P. & G. Co. were, by the admission in the answer, 
previes to the contract with the Confederate Government 
and complainants. 

In support of the proposition the following authorities are 
cited : Story Eq. Ju. 5, 388, 506, 513, 1232, 1234, 1236, 
1238, 1218, 1219. 

These authorities clearly establish the jurisdiction of this 
Court, and that as charged in the bill the P. & G. KR. RK. 
Co. are debtors to complainants, and that complainants have 
a lien which equity will enforce. 

The P. & G. Co. have no right to complain; it is no 
worse for them to pay the complainants than to the Confed- 
erate Government. 

But the Pen. & Ga. Co. seek to set up a breach of the un- 
derstanding had with the Confederate Government as a bar. 

The court properly disregarded this, for when a new equity 
is set up by the answer the court will not regard it on a mo- 
tion to grant or dissolve an injunction. Young & Bryan 
vs. McCormick, 6 Fla., 170 and 309. 
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The sind set up by the answer of P. & G. Co. would 
not avail on the final hearing. 

They show no effort to enforce their right, but acquiesce 
in the action of the Confederate Government, and permit 
their property to be improved by complainants. 

If a true owner stands by and suffers improvements to be 
made on an estate, without notice of his title, he will not be 
permitted in equity to enrich himself by the loss of another. 
2 Story, Eq. Ju., S. 1237—S. 799 b. and n. 3. See case of 
Putnam vs. Ritchie, 6 Paige, 390, 403, 404 and 405. 

Complainants are skilled in their line of business, and are 
of the class recognized as to be entitled to lien upon the 
work for their compensation. They knew that an ar- 
rangement had been made for this work to be done 
by and between the Pensacola & Georgia Rail Road 
Co. and the Confederate Government, and complainants 
were employed to perform it. They are ignorant of said 
agreement and of its terms. They are not chargeable with 
the failure of the Confederate Government to carry out its 
terms. They have improved the property. The Confeder- 
ate Government never used or derived any benefit from it, 
and the P. & G. Co. has. Why should they in equity and 
good conscience pay complainants ? 

To hold that the Pen. & Ga. R. R. Co. is not responsible, 
would enable the perpetration of gross frauds upon mechanics 
and laborers, &e. 

This cause came up on bill and answers, upon a motion for 
an injunction, notice thereof having been given. 

The case was properly considered upon a full investiga- 
tion of the merits as disclosed by the bill and answers by the 
Chancellor on the motion. 

On an application for an injunction a chancellor may go 
into the merits as disclosed in the bill, and which are intrin- 
sic and dependent upon its express allegations and charges. 
City of Apalachicola vs. Apalachicola Land Co., 9 Fla., 340. 
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We claim under this appeal that the appellants are re- 
stricted in their efforts to procure a reversal of the decretal 
order of the court below to the error assigned, which the ap- 
pellees are at liberty to show (if they can) that upon the 
whole case no other decision could rightfully be made of the 
case in the appellate court. 

That it is the duty of the court to consider the whole 
merits of the case, and if upon due consideration thereof, it 
should come to the conclusion that the decretal order of the 
court below is erroneous, it will proceed to pronounce such 
order as the court below should have done. Southern Lite 
& Trust Co. vs. Cole, 4 Fla., 359. 

These authorities are conclusive as to the duty of this 
court. 

The bill and answer of the defendants, the Pen. & Ga. 
Co., clearly establishes a liability on the part of this defen- 
dant to compensate complainants, and as far as that defen- 
dant is concerned or affected by the order, it must be sus- 
tained. 

The P. & G. Co. was privy to the contract for repairs to 
the road ; were to pay what was the value at the close of the 
war; their property was to be improved with their knowl- 
edge and consent, upon the happening of an event to pay. 

The breach of part performance by the Confederate Gov- 
ernment, as set up in answer, would not exempt the P. & 
G. Co. trom Hability—they having accepted, used and de- 
rived benefit from it. 2 Story Eg. Ju., §1235 and 1236, and 
note 1. 

Ifave not complainants in making these repairs and im- 
provements, acted bona fide and innocently, and has there 
not been a substantial benefit conferred on the owner? If 
so, ought not the P. & G. Co. ea wquo ct bono, to pay. 
Equity affords relict in such cases. 2 Story Eq. Ju., $1237. 

It has been supposed that courts of equity de not grant 
relief'in faver of a bona fide possessor making permanent 
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improvements by sustaining a bill brought by him therefor 
against the owner after he has secured the premises at law. 
2 Story Eq. Ju., $1237, n. 4 and 1239. 

Defendants have not recovered possession by law. We 
contend their possession is wrongful, and that we occupy 
the same position as if they had brought their bill to obtain 
possession. I[bid., and 1217, 18 and 20. 

This was a lease for a term, stipulating to improve the 
property during the term, and for payment therefor at the 
termination of the lease by the lessor. 

“A contract whereby the owner of land leases the same for 
a period of five years, and the lease stipulates to erect a 
building thereon during the first year of the term a building 
of the value of $3,000, the lessor covenanting in addition to 
the annual value of the premises (which is fixed at $300) to 
pay to the lessee when the building shall have been completed 
the sum of $1,500, although in one aspect an improvement 
lease, is nevertheless, as to mechanics and material men, a 
contract for the erection of the building, payable partly out 
of the profits of the land, and the estate of the lessor is bound 
by the mechanic’s lien.” Cited in 21 vol. U. 8. Digest, 
Woodward vs. Leily, 36 Penn. State Reports, 437. 

Under the authority of the case cited from 6 Florida, 363, 
South. Life Ins. & Trust Co. vs. Cole, we contend that an 
appeal in equity is substantially a re-hearing of the cause 
and opens up the whole case to the respondents in the 
court, while appellants are restricted to their assigned errors 
for a reversal of the decretal order. Appellants may as- 
sume a new ground for relief not specifically prayed for in 
the bill, and not asked for in the court below. It is, there- 
fore, competent for this court to grant the injunction in the 
terms of the prayer, if the court thinks the equities of the 
bill should justify such order, or this court may modify or 
mould the order of the court below according to the rights 
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of the case made, and give such relief as equity and good 
conscience requires. 

As has been stated by my associate counsel, appellants 
have abandoned by their assignment of errors, the following 
points made by answers, viz: 1, question of jurisdiction ; 2, 
the illegality of the contract; 3, nor the general demurrer 
for want of equity in the bill under statute. ules of court 
adopted 1852. 

The answer of the P. & G. R. R. Co. admits that the 
Company did enter into a contract with the Confederate 
Government under which their road was to be repaired, 
&e., and that at the close of the war the company was to 
pay for them. 

It does not deny that the work was done by complainants, 
but seeks to avoid liability by alleging breach by Confeder- 
ate Government. 

Does not show that complainants were ever notified by 
them of the breach, or that the company ever, in any man- 
ner, attempted to prevent complainants from completing 
the work, but stood by and permitted them to improve their 
property. 

It does not appear from answer but that complainants 
entered upon the road and performed a large portion of their 
work before breach of contract. by Confederate Government. 

The answer admits insolvency of Company. 

Answer claims the property surrendered to them by U. 
S. Government. 

The Government of the United States could not acquire 
any rights to the property except upon a decree of forfeit- 
ure and condemnation, which is not set up by answer—their 
possession was therefor tortuous. 


D. P. Folland on the same side. 


The appeal comes from the decretal order of the Hon. T. 
T. Long, sitting at Lake City at chambers in cquity. The 
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pill was filed in Suwannee Circuit Court, and by consent 
the answers were filed and the cause transferred to Colum- 
bia county, where at Lake City all further proceedings were 
had in the suit: {he consent of the solicitors of both parties, 
complainants and defendants, in the court below, appears of 
record and further the order of the court thereon. 

The bill was filed on the 8d day of April, 1867, in Su- 
wannee county, and on the same day subpeena issued to de- 
fendants, and was served on the Atlantic & Gulf R. R. Co. 
by service on its agent on the 4th of April, and on the Pen- 
sacola & Georgia Railroad Co. by service on its President 
on the 5th. 

On the 4th of April, A. D. 1867, a notice was served on 
the agent of the Atlantic & Gulf R. R. Co. at Live Oak, in 
Suwannee county, notifying the defendants that the com- 
plainants, on the 18th day of April, would apply to the Hon. 

hos. T. Long, Judge of the Suwannee Circuit Court, at his 
chambers in Lake City, or as soon thereafter as counsel 
could be heard, for an injunction to issue according to the 
prayer in the bill filed in this cause, and a like notice was 
served on the Pensacola & Georgia R. R. Co., and on the 
18th day of April, the motion of complainants for injunc- 
tion was set for hearing on the 24th April, A. D. 1867, and 
in accordance with said eonsent the answers of the defen- 
dants were then filed. 

The cause thus set for hearing came on to be heard on 
motion of complainants, that the writ of injunction do issue 
according to the prayer of the bill. 

The decree shows that the motion was heard upon bill, 
answers and ex parte affidavits sustaining the statements in 
the bill and accompanying affidavit. And the complainants 
and defendants appearing by their respective solicitors, and 
having been fully heard after answers filed, the court there- 
upon quade its decretal order : 
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DECREE. 
ist, That the court had jurisdiction. 
2d, That the bill of complainants exhibits equities that en- 
title the complainants to the interposition of the equitable 


jurisdiction of the court. 


3d, The Pen. & Ga. R. R. Co. and the Atlantic & Gulf 
%. R. Co. are enjoined, until the further order of the court, 

from executing or in any wise carrying into effect the agree- 
ment relative to the Branch Road as exhibited by their an- 
swers. Further, they are enjoined from selling, leasing, or 
in any way disposing of said Dranch Road, or encumbering 
the same in law or equity. 

4th, Enjoining until the further order of the court the 
Atlantic & Gulf R. R. Co. from paying over to the Pen. & 
Ga. I. It. any sums of money growing out of the considera- 
tion upon which the aforesaid agreement, contract, or at- 
tempted sale or lease was made, and growing out of the 
capital stock of the Atlantic & Gulf It. It. Co. transferred to 
the Pensacola & Georgia R. R. Co. under the agreement. 

5th, Enjoining until further order of the Court, the At- 
lantic & Gulf R. Rt. Co. from disposing of the incomes and 
earnings of said Branch Road, except in the payment of the 
necessary repairs of said road and expenses of running and 
operating said road, having due regard to economy. 

6th, An order requiring the Atlantic & Gulf R. R. Co. 
to make a monthly report to the court, showing the gross 
amounts of its receipts on that portion of the Branch Road 
in controversy, and the amount expended for repairs and 
operating the same. 

ith, Enjoining the Pensacola & Georgia R. R. Co. until 
further order of the court, from disposing of any moneys 
which they may receive for freight or passage money over 
that portion of the Branch Road. 

Sth, And that said company do inake monthly reports of 
such receipts as may come to tlieir hands wnder oath. 
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9th, Ordering the defendants, the Pen. & Ga. R. R. Co. 
& the Atlantic & Gulf R. R. Co., to appear before the 
Chancellor on the 10th day of May, 1867, to show cause, if 
any they have, why a Receiver should not be appointed in 
the cause. 

The decree is made on the 3d day of May, A. D. 1867. 

On the 9th day of May, 1867, the appellants by their so 
licitors entered their appeal to this court from said decree. 

[Ierewith I give a statement of the case as presented by 
the bill and answers : 


STATEMENT OF TIIE CASE, 


Complainants allege in their bill that the defendant, the 
P. & G. It. BR. Co., by virtue of their charter under the laws 
of Florida, were authorized to build and construct certain 
railroads, and, among others, a certain branch railroad from 
the main track to the Georgia line, and had partially erected 
a superstructure for a branch railroad from a station on the 
P. & G. Rt. R., known as Live Oak or Station No. 7, it 
being within the county of Suwannee and State of Florida, 
running thence through the counties of Suwannee and Ham- 
ilton, in the State of Florida, to the boundary line between 
the States of Georgia and Florida, where it was to connect 
with a branch road, the property of the defendants, the 
Atlantic and Gulf Railroad Company. 

That the said branch road from Station 7 or Live Oak to 
the Florida line had been partially graded, but left in a very 
unfinished and incomplete manner, and being exposed to the 
weather from the time the work had been done, without due 
care having been taken thereof, the same had become washed 
and injured so that it required a great deal of labor and 
large expense and skill to place the same in a condition so 
that the “track ” could be laid thereon. 

The bill shows such was the condition of said branch road 
when the P. & G. R. I. Co. entered into some agreement, 
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or terms, or contract with the Confederate States or military 
authorities thereof, whereby the C. S. military authorities, 
with the full knowledge of the P. & G. Rt. R. Co., placed 
Spratt & Callahan in possession of said branch read from 
Live Oak to the Georgia line, for the purpose of altering, 
improving, furnishing materials therefor, repairing the em- 
bankments, ditching cuts, and putting the road-bed in a fit 
and proper condition to receive the track. 

That Spratt & Callahan are railroad contractors and 
builders, and that they did contract with the Confederate 
States to repair said road from Live Oak to the Georgia line, 
and to furnish all the materials and labor, and to build and 
put the same in complete working and running order, saving 
and excepting the iron. 

That, in April, 1864, they were placed in the possession 
ef said branch road by one Minor Merriweather, Major of 
Engineers of the C. S., and Commissioner on its behalf for 
the purposes aforesaid ; and that said Minor Merriweather 
and the C. 8. were fully authorized and empowered so to do 
by the Pensacola & Georgia Railroad Company, by virtue 
of an agreement or contract between said railroad company 
and the C. 8. and its authorities. 

That the P. & G. R. R. Company did know of Spratt & 
Callahan being engaged in the work and labor aforesaid ; 
that when they went into possession for the purposes afore- 
said, to-wit, in April, 1864, they found the road in the 
dilapidated and incomplete condition above described. 

That they expended thereon, inthe employment of laborers, 
tools, vehicles, animals, provisions and materials, and em- 
ployed great skill in the improving of, creating and erecting 
said branch road, large sums of money, amounting, in the 
aggregate value, to be $37,379.60-100, in the currency of 
the United States—the aggregate sum consisting of the 
following items : 
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Repairing 223 miles of Road-Bed, — - - - $ 3,375 00 





ee 
27,724 Cross-Ties, at 40 cents each, - - 11,089 60 
aying and Embedding Cross-Ties 22 miles, at 

$300 per mile, - - - . - 6,600 00 
Ilowes’ Patent Dridge across the Suwannee 

river, 174 fect, at $60 per feot, —- - - 10,440 00 
2 Abutments therefor, = - - - - - 4,500 00 
Trestle Lridges over the Alapaha and Tiger 

Creeks, 275 fect, at $5.00 per foot, - - 1,875 00 
This being the aggregate, - - . - $37,379 60 


That when they were employed and put in possession of 
said branch road, and while they were constructing the same, 
a war was existing between the Confederate States and the 
United States, and that in the year 1865 the Confederate 
States ceased to exist; that at the time of the surrender 
of the Confederate States, your orators were in possession 
of the branch road ; that Spratt & Callahan never surren- 
dered the said possession to the Confederate States or its 
agents, or to any person, and never received pay for the 
work and items aforesaid. 

Spratt & Callahan charge that they have a lien for their 
work and labor and materials on every portion of said branch 
railroad by them improved, erected and completed as afore- 
said; that said lien has never been lost or surrendered by 
them, and that the defendants and all other persons are 
bound by the same, and cannot divest complainants of the 
same until their full charge is paid. 

That the Pensacola & Georgia Railroad Company, in vio- 
lation of complainants’ rights and lien aforesaid, and against 
their consent, deprived them of the possession of said road, 
and refuse to pay said claim or any part thereof, and have 
appropriated to their own use and benefit the skill, labor, &e., 
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of said branch road, in violation of equity and good con- 
science, and to their great wrong and injury. 

They state on information, which they believe, that the 
P. & G. R. R. Co., since they illegally and unlawfully de- 
prived your orators of possession of said road, have sold or 
leased the said branch road to the defendant, the Atlantic 
& Gulf Rt. R. Co., for an immense sum of money, and have 
delivered over the possession of the road, together with the 
work and labor and materials of complainants, to the said 
A. & G. R. RR. Co., and that now, at the time of the filing 
of the bill, said P. & G. R. R. Co. and the A. & G. RR. 2. 
Co., or either or both, are in possession of the branch road, 
and running and using the same to the great injury of 
complainants, and in violation of their rights. 

That complainants cannot state which of the two com- 
panies are at this time the true owners of said branch road. 

That cach of the Presidents of said railroad companies, 
and both, knew that complainants had never surrendered or 
delivered the possession of said road to the Confederate 
States or to any person, and that they never had been paid 
for their work and labor; and although the defendants had 
such knowledge, they have wrongfully deprived complain- 
ants of the possession and refuse to pay their just claims, 
and that they are jointly and severally trying to defeat 
complainants of their just dues and destroy their lien afore- 
said ; and that the defendants, by some agreement between 
them, waknown to complainants, now running and using 
said road, to the detriment, in value of the same, and fo the 
injury of the lien and claim and debts of complainants. j 

They charge that the P. & G. Lt. R. Co. is insolvent, 
and that there are numerous liens on main line of the com- 
pany; that unless their claims and debt can be enforced 
on the branch railroad, which was improved, partly erected 
and completed by their skill and labor and materials, they 
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are without remedy, owing to the prior liens on general 
property of the P. & G. R. R. Co. 

Complainants allege that it would be against equity and 
good conscience to deprive them of their lien on said road 
and to permit the Atlantic & Gulf Rail Road Company 
to pay the Pensacola & Georgia [tail Road Company 
whatever sum of money which may have been agreed upon 
between said companies for the transfer of said Branch 
Road to the A. & G. R. R. Co., without first requiring the 
just and equitable claim of complainants to be paid, or to 
permit the said companies or either of them to use said 
road and wear out the same to their injury. . 

That in October, 1866, complainants instituted suit in 
Leon Circuit Court against the Pensacola & Georgia Rail 
Road Company for the value of their work and labor afore- 
said; that the common law suit was defended by said 
company who appeared by their attorneys, and is still pend- 
ing, having been continued at the Spring Term, A. D. 1867, 
of said court to the Fall Term thereof. 

Complainants further show that s¢nec the commencement 
of said suit and the service of the process on the Pen. & 
Ga, Rt. RR. Co., the said company have attempted to de- 
feat the lien of complainants and make the judgment of the 
Leon Circuit Court valueless, by divesting themselves of the 
possession and obtaining from said A. & G, Rt. Rt. Co. the 
full value thereof, so that complainants allege and charge 
they are without remedy at law; that after judgment at law 
was obtained in the Middle Circuit of Florida, the execution 
issued thereon could not be satisfied without the aid of the 
equity jurisdiction of this court to enforce the lien aforesaid 
on the Branch Road, as the subject matter or property lies 
in the jurisdiction of this court, and as before judgment 
could be obtained the defendants (the two Rail Road Com- 
vanies) by confederating and wrongfully depriving com- 
plainants of the possession, and by continued use of thie 
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its value; and further, that the Atlantic & Gulf Railroad 

Company will then be the owner of said Rail Road, and the 
same not liable to the judgment aforesaid without the assis- 
tance of the chancery jurisdiction of the Suwannce Circuit 
Court. 

* Complainants charge that the judgment could not be sat- 
isfied by the general property of the Pensacola & Georgia 
Rail Road Company for the reasons aforesaid of prior liens 
and mortgages, and indebtedness against said company now 
existing. 

They farther charge that the Atlantic & Gulf Rail Road 
Company did, prior to said sale or lease from the Pensacola 
and Georgia Railroad Company of said Branch Road, have 
notice of the existence of said suit, and in full knowledge of 
the same entered into said sale or agreement, and thereby 
took the said Rail Road subject to the liens of your orators. 

The bill calls upon the Pensacola & Georgia Rail Road 
Company to make discovery by answering : 

Ist, Whether it was not possessed of the franchise of the 
said Branch Rail Road. 

2d, Whether the Pensacola & Georgia Rail Road Com- 
pany have disposed of said franchise or leased the same, and 
if so, when, to whom, and upon what consideration, and 
that they annex to their answer a correct copy of the instru- 
ment or lease, or conveyance or agreement of the same be- 
tween them and any other party relative to said Dranch 
Road. 

3d, That the said Pensacola & Georgia Rail Road Com- 
pany answer fully and particularly whether they have re- 
eeived the consideration, and if not, when the same is to 
be paid, and of what it is to consist—whether moncy, stock, 
bonds or obligations of any corporation or person, and that 
they set forth the obligations, if such there be, that form 
the consideration. 
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4th, That , the Atlantic & Gulf Rail Road Company 
answer Whether they are now in the possession and using, 
the said Branch Rail Road from the Georgia Line to Live 
Oak, in Suwannee county, and if yea, when they went into 
the possession or took control thereof or used the same, and 
that they set forth the conveyance or instrument or agrec- 
ment entered into between them and any corporate com- 
pany or person, whereby they obtained such right, and that 
they give particularly the kind and character of the consid- 
eration which they have paid or which remains unpaid, and 
the dates thereof. 

The prayers of the bill are : 

Ist, That at the final hearing of the cause a decree may 
be granted for a sale of the said Branch Road to satisfy the 
claim and lien of complainants. 

2d, That some suitable person be appointed to ascertain 
and-report to this court what sums of money may be found 
to be due and owing by the defendants to the complainants. 

3d, A prayer for general relief. 

4th, For a writ of injunction issuing out of and under the 
seal of this Ilonorable Court, to be directed unto the said 
“The Pensacola & Georgia Railroad Company ” and “ The 
Atlantic & Gulf Rail Road Company,” restraining them, 
their servants, workmen and agents, from running, using or 
running locomotives and cars over said Branch Road or any 
part thereof, or committing any waste thereon or in any 
way, manner or form using the said Branch Road from Live 
Oak Station to the Georgia & Florida boundary line, until 
the further order of this court. 

5th, A prayer for the writ of subpoena to the defendants. 

The facts of the bill are verified under affidavit, and that 
complainants are “unable to give bond of indemnity or 
other security.” 
This bill was filed in Suwannee Circuit Court April 3d, 
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1867, and on the same day seme were issued cadens 
the defendants. 

The subpeena to the Pensacola & Georgia Railroad Com- 
pany bears the following return: 

“ Exeeuted the within subpeena in Chancery, by hinieiiind 
a true copy thereof to Edward Houstoun, President of the 
Pensacola & Georgia Railroad Company, this 5th of April, 
A. D. 1867. 





























R. SAUNDERS, Sheriff, 
By G. C. TOWNSEND, D. 8.” 
It bears the following endorsements of the Sheriffs : 
* Came to hand April 3d, 1867. 
e W. D. GREENE, Sheriff.” 

* Came to hand April 5th, 1867. 

R. SAUNDERS, 
Sheriff of Leon county.” 

The subpeena to the Atlantic & Gulf Railroad Company 
bears the following return: 

“ Executed the within subpoena by serving a true copy of 
this subpoena on E. F. Henderson, the Agent of the Atlantic 
& Gulf Railroad Company, at the office of said company 
and agent, at Live Oak, in Suwannee county, this 4th day 
of April, 1867. 

W. D. GREENE, 
Sheriff of Suwannee county.” 

Notice was served in like manner to the defendant,s re- 
spectively, to appear at Lake City on the 18th of April, at 
the Chambers of his Honor T. T. Long, Judge, to show 
cause, if any they could, why an injunction should not be } 
granted according to the prayer in complainants’ bill. 

On the 18th day of April, the following consent rule was 
read and taken in open court at the Spring Term of Colum- 
bia county: 

“Tt is agreed between the Counsel and Solicitors of the 
‘complainants, and of the defendants, ‘That the hearing of 
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the motion of complainants for injunction be set for hearing 
before his Iloner Thos. T. Long, Judge, at his Chambers at 
Lake City, on next Wednesday, the 24th of April, at 10 
v’clock, A. M.’ 

“It is further agreed, ‘That the separate answers of the 
defendants shall be filed by his Ilonor Judge Long, and the 
same shall have like effect as if filed in the Clerk’s office of 
Suwannee Circuit Court by the Clerk thereof.’ 

D. P. HOLLAND, 
Solicitor for Complainants. 
LAW, LOVELL & FALLIGANT, 
Solicitors for A. & G. R. R. Co. 
PAPY & WESTCOTT, 
Solicitors for P. & G. R. R. Co.” 

Thereupon, the separate answer of the Pensacola & Geor- 
gia Railroad Company was filed on the 18th day of April, 
A. D. 1867. And the separate answer of the Atlantic & 
Gulf Railroad Company was filed at the same time. And 
the motion for the granting of the injunction set for hearing 
on the 24th inst., at 10 A. M. 

The separate answer of “The Pensacola & Georgia Rail- 
road Company ” insists that— 

ist. That there is no equity in the bill. 

2d. That this Court has no jurisdiction to grant the prayer 
thereof—and that the defendant is not bound to answer the 
same—and insisting on the special matters set forth, and 
have the same benefit thereof as if it had pleaded the same 
or had demurred to said bill. 

Yet, nevertheless, the answer says: That by virtue of 
their charter and amendments, this defendant was author- 
ized and empowered to construct said branch road. That 
it had proceeded to construct said branch road, and had 
fully graded and trestled the same, and prepared it for lay- 
ing the iron rails thereon, when, owing to the war then 
8 
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existing between “the United States and the so-called Con- 
federate States,” the work was arrested just at the point 
where the laying of the track would have commenced. 
That it incurred and paid the whole cost and value neces- 
sary before the iron rails were laid, including a large num- 


ber of cross-ties, which were distributed along the line of 


said branch road, ready to be used whenever the iron rails 
could be procured. 

That during the war, it sought to obtain the iron. 

“That during the continuance of the war it sought in 
various ways to complete the said branch road, for the 
grading and trestling of which, as already stated, it had 
expended the full value, but failed, because it was unable 
to procure the iron rails.” 

That during the war it became the adopted policy of the 
C. 8. to seize upon such roads as it deemed necessary for 
military purposes, and to facilitate its operations in carry- 
ing on the war then waging with the United States, and in 
some instances taking up the iron rails from one road and 
placing them upon another. 

That this policy was adopted with respect to the branch 
road, and it was informed by the agent of the C. 8S. that 
such was its purpose, and its expectation, and design, to lay 
the iron rails thereon by the C. 8. at its own expense, and 
to use the road for its own benefit, except so far as by the 
constitution and the laws compensation was required to be 
made to defendant. 

That it was the design of the agent of the Confederate 
States to avoid, if they could, the payment of compensation 
as required in all cases of seizure or impressment, and to 
that end various propositions and terms were made and 
offered, “and finally it was agreed that the Confederate 
States should have the use of the road-way on said branch 
road, together with such cross-ties as this defendant had 
provided for that purpose, free of any charge, owing to the 
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war, at the conclusion of which this defendant was to have 
the privilege of purchasing the superstructure laid by the 
Confederate States upon said road-way, and bridges, &c., 
&c., and if the parties could come to no terms as to price, 
the Confederate States was to have the right to remove the 
same.” 

The answer next alleges a certain agreement entered into 
through the attorney and agent of the C.8. with the Florida 
Railroad Co., relative to taking so much iron, and chairs, 
and spikes, from the Florida Railroad, and completing the 
branch road, and after the establishment of peace, providing 
for the same to be replaced on the Florida Railroad at the 
cost of the C.S., and they file as exhibit “A” a copy of 
said agreement, which is made a part of the answer. And 
that as soon as it was informed of the said agreement, which 
was a few days thereafter, it objected thereto, and at once 
informed the agent and attorney of the C. 8. of “its opposi- 
tion to the same, as conflicting with the agreement entered 
into with this defendant,” and that if the Confederate States 
proceeded thereunder, it would regard it as in violation of 
its right under the agreement made with it, and protested 
against the taking possession of the branch road. 

That the C. 8. by its agent, proposed another agreement 
with defendant, but it was refused. 

That notwithstanding the protest of this defendant as 
aforesaid, and notwithstanding the violation of the contract 
made with it as aforesaid, the said Confederate States and 
its agents proceeded to use the branch road aforesaid, and 
to retain the possession thereof; and did lay down on the 
track the iron it had obtained from the Florida Railroad 
Company under the agreement aforesaid. That although 
this defendant was not bound longer by said agreement, it 
had no means to “regain the possession of said road, which 
had been taken and then was in possession of the C. 8.” 
The answer next alleges that the complainants were well 
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advised of the policy of seizure and impressment that had 
been adopted by the C. 8. 

That in all such cases and “where the use of property 
was permitted to the Confederate government, all expenses 
and cost of repair or completion were borne by the C. 8. 
without liability on the part of the owner, and without 
expectation on the part of contractors, workmen or others, 
that any person other than the C. S. was liable for or would 
pay for work performed or materials furnished.” 

That in this case the defendant had no authority or power 
to prevent the complainants from executing the contract 
they had made with the Confederate States through their 
agent with respect to this branch, and if it had attempted it 
the complainants would not have heeded it. 

That the complainants looked only to the C. 8. for pay 
for work performed and materials furnished by them on 
said branch road; that the same was provided for by con- 
tract between them as to mode and amount; that the 
continuing in the possession of said branch road was in 
violation of the rights of defendant, and not in conformity 
to the contract it had agreed to. 

The answer next says that there was no responsibility 
from defendants to complainants in any form, and denies 
that the failure of the C. 8. to pay the complainants gives 
them any right in law or equity to assert and maintain their 
claim against defendant. 

That on their contract they gave credit to the C. S. with 
the full knowledge that at the end of the war the road, 
whether held under the contract with defendant or against 
it, and notwithstanding the protest as aforesaid, would come 
back and be received by defendant, without any responsi- 
bility in law or equity for any obligation which might have 
been ineurred by the C. 8. 

That complainants in fact and in law assumed all the 
risks of being paid by the C. S., and did not suppose or act 
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on the supposition that defendant was liable to them, or 
that there existed a lien on said branch road against de- 
fendant ; and denies that the possession of said branch road 
was delivered to complainants by the C. 8.; and denies 
positively that it had knowledge of any such possession 
being delivered to them; and says it is not customary to 
deliver possession of road to contractor, whose work is 
limited to something short of complete construction, and 
especially was it not necessary in this case, because the de- 
fendant had completed the grading and trestling. 

That the C. S. had no lawful authority to’deliver posses- 
sion to complainants or to any person, so as to impair or 
defeat the right of this defendant to the possession of said 
road at the end of the war, or in any way to prevent it from 
discharging its duty to the public by operating said road 
according to the requirements of its charter. 

That before the end of the war, and before the surrender 
of the C. 8S. and its armies, the said C. S. were, in fact, in 
the complete occupancy and possession of the branch road, 
and had run their own trains of cars over the same, without 
objection, murmur or dissent from complainants or either of 
them, so far as defendant ever heard, and without the asser- 
tion of a right on their behalf to interpose. 

That upon the surrender, the United States authorities 
took possession of said branch road as captured property, 
liable to confiscation, and retained possession for some two 
months or more, when the road and this branch were turned 
over to defendant. It therefore denies that it took posses- 
sion of said road and deprived the complainants thereof; 
but asserts “that complainants never had legal possession, 
(or actual possession, so far as was necessary to enable them 
to perform their contract with the Confederate States.”’) 

That defendant did not, in fact, deprive complainants of 
the possession, but in fact received the same from the 
authorities of the United States, without the remotest idea 
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at the time, that it was or would be considered by complain- 
ants liable to pay what they had agreed to take from the 
©. S., and from whom alone they expected payment. 

That the United States, on the application of the Florida 

Railroad Company, authorized the removal of the iron that 
had been placed on the branch Road, the Florida Railroad 
Company being entitled to the same under its contract with 
the C. 8., and that the defendant offered no objection, but 
facilitated the tearing up and removal of the rails from the 
branch road. 

That upon the surrender of the C. S., it had the legal right 
to enter upon and take possession of its said branch, without 
responsibility to complainants for whatever work might have 
been done while in possession of the C. 8.; that the posses- 
sion was transferred by the United States to defendant, the 
same having been in actual occupancy by the C. 8. 

That there was no lien, express or implied, in favor of 
complainants, nor did the C. S., or its agents, or officers, 
have the legal right to create a lien in favor of the complain- 
ants;‘and defendant denies that it had any notice of such 
pretended lien until the filing of the Dill. 

Defendant answers—that on the termination of the war, 
its means being crippled, and its resources curtailed for want 
of means, it concluded to dispose of said branch road to the 
Atlantic & Gulf Railroad Company, so as to complete the 
connection at an early day between the main lines of road 
in Georgia and Florida, and thus secure to the public the 
benefits intended by the law. That the defendant in last 
July concluded an agreement with said Atlantic & Gulf 
Railroad Company for the sale or lease of said branch road, 
which has been consummated so far as to deliver said branch 
road to said Atlantic & Gulf Railroad Company, and annex 
the agreement as exhibit “B,’ and make it a part of the 


answer, 
That at the time of making the agreement the defendant 
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had no notice of the alleged lien of the defendant, and never 
imagined that any legal claim existed against it for said 
work or materials, and- therefore denies that it had attempted 
to defeat the said pretended lien by the transfer of the branch 
road, or that the same does, in fact, affect any legal claim 
which complainants have against it. 

The answer denies that the running or operating of the 
branch road by the defendants in any wise impairs or affects 
injuriously the pretended claim of complainants. And as 
the road has been graded and trestled at the cost of defend- 
ant, before the C. 8. got possession thereof, and as to the 
road bed so as aforesaid constructed, there exists no shadow 
of pretense of a lien. 

That the iron was procured and laid on the track at the 
cost and expense of the Atlantic & Gulf Railroad, and as to 
that there is no pretense of lien. 

That if there is any lien or claim existing against the de- 
fendant, no injury or damage can arise to complainants by 
the continued operations of said branch road, but great 
damage would result to the said Atlantic & Gulf Railroad, 
and great inconvenience to the public, without any benefit 
to the complainants, if the running of the road were to be 
enjoined. 

Answer insists that the pendency of the suit in Leon Cir- 
cuit Court isin abatement of these proceedings, and that 
the same should be dismissed. 

That the value received by it for the branch road did not 
exceed, if indeed it reached, the actual cost to the defendant 
of the branch road. 

That the defendant knows nothing of the pretended claims 
of complainants, or wether they did or did not receive any 
compensation from the C. §., except what they derive from 
the allegations and statements of complainants, and insist 
that full proof should be required of them; but in no event 
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does it admit that in law or equity it is responsible for the 
same. 

And for further answer—“ That the office of this defend- 
ant, and the residence of its President, is in Leon county, in 
the Middle Circuit of Florida; that the larger part of said 
branch road lies in the Middle Circuit aforesaid; that this 
defendant is by law suable only in the county of Leon afore- 
said, and that the jurisdiction of the Circuit Court of the 
Middle Circuit is ample for all the purposes set forth in the 
complainants’ bill of complaint; defendant therefore insists 
upon its right secured by the laws of this State, and insists 
upon the facts aforesaid, by way of plea to the further main- 
tainance of this suit.” 

That the complainants at the time, or shortly after, of the 
agreement for the sale or lease of the said branch road to the 
Atlantic & Gulf Rail Road Company, that they should 
have asserted their claim to be enforced by a sale of Road 
before the Atlantic & Gulf Rail Road Company incurred the 
expense of purchasing the iron rails and laying them down 
on the track and before the transfer was fully consummated. 

That neither of the defendants had any knowledge of the 
pretended lien or that such lien would be asserted, and that 
the failure to assert their lien should stop them from doing 
so now. 

That their standing by and suffering said transfer to be 
made and the expense of buying and laying down the iron 
on said Branch Road to be incurred without asserting their 
lien, and to permit it now to be maintained would operate 
as a fraud upon the rights of both the defendants. 

That the ruaning and operating of said road is a public 
benefit and in compliance with the law. 

That the using of the road necessitates its being kept in 
good order and repair, which would not be the case if left 
without supervision and unattended to. That it would be 
in a better condition to respond to any decree complainants 
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may obtain by its use than by stopping its operations. That 
the injunction is not necessary to protect any right of com- 
plainants ; that an injunction ought not and cannot right- 
fully be granted in this ease. 

That Daniel Callahan, ene of the complainants, in 1866, 
and not long before the agreement with the Atlantic & Gult 
Railroad Company, was made with one Sims, sought to 
make an arrangement with both the defendants by which 
they should become possessed of the said Live Oak connec- 
tion, embracing that part in Georgia as well as the part in 
Florida, but the terms proposed were not accepted. That 
during the negotiations no suggestion was made by Callahan 
of the pretended claim asserted by complainants, and no in- 
timation of the said pretended lien was made or notice 
thereof was given to defendant, and that the complainants 
sheuld new be stopped from asserting the same. 

And lastly, that by the agreement with the Atlantic & 
Gulf Railroad Company, it was to receive for said branch 
road the actual cost of the same in stock of said A. & G. R. 
R. Co. at par. That the said consideration has been re- 
ceived by this defendant and the same has been disposed of 
by it. 

And on the same day, to-wit: on the 18th day of April, 
1867, was filed the separate answer of the Atlantic & Gulf 
Railroad Company. 

The answer admits that the Pensacola & Georgia R. R. 
Co. was authorized by its charter to construct the branch 
road as alleged. 

That defendant knows nothing of the condition of said 
branch road when complainants took possession under said 
alleged contract with the C. S., and prays strict proof 
thereof. . 

That it knows nothing of any contract or agreement be- 
tween the Pensacola & Georgia R. R. Co. and the C. 8., 
9 
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whereby the complainants were placed in possession for the 
purposes alleged. 

That it knows nothing of any contract between the com- 
plainants and the C.S. in regard to the work, and labor, 
and material on said branch road, and prays strict proof 
thereof. 

And avers, that if any such contract was made as alleged 
in complainants’ bill, “that such contract was made for the 
purpose of aiding and assisting the said Confederate States 
in carrying on war, and in their rebellion against the gov- 
ernment of the United States, and therefore was and is ille- 
gal and void ab initio, and cannot be enforced by this court; 
and that such contract being contrary to law and illegal, the 
said complainants ought not to have and cannot have a lien 
upon the said branch road for the payment of the amount 
they claim to be due them thereon, if such amount is due 
thereon from said late Confederate States.” 

That it appears from complainants’ bill “ that the work, 
labor and materials which they expended upon and furnished 
to said branch road were so done and furnished under a con- 
tract between them and Minor Merriweather, a Major of En- 
gineers in the military service of the Confederate States of 
America, acting for said Confederate States in carrying on 
war against the United States Government and for no other 
purpose, as this defendant avers and alleges, and that by the 
laws of the United States such contract was and is void and 
illegal and of no foree, and cannot and should not be en- 
forced in any court.” 

The defendant knows nothing of the labor and materials 
Jaid out by complainants on said branch road, and prays they 
may be held to strict proof thereof. 

That by complainants’ bill it appears, that they went into 
the possession solely under the authority of the late Confed- 
erate States, and were solely employed by the C. 8., and 
avers that neither of the defendants were parties to said act 
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of possession. That the contract was made by complainants 
solely with the late Confederate States and not with either 
of defendants. That the possession was received by com- 
plainants for an unlawful purpose; that the complainants 
never were in lawful possession, and all such right, if any 
such right they ever had, ceased and ended with the power 
and existence of said late Confederate States. 

That complainants never did acquire any lawful lien upon 
said branch road. 

That the defendant is informed, and believes and avers, 
that on or about June, 1865, the said branch road was left 
by said complainants to the possession of the forces of the 
army of the United States,and was entirely abandoned by said 
complainants, and so remained until on or about the month 
of September, 1865, when the Pensacola & Georgia R. R. 
Co. re-took possession of the branch road as its own prop- 
erty, abandoned by the late Confederate States, and all per- 
sons claiming under it, and at that time the said branch 
road was not in either the actual or constructive possession 
of complainants, and it was daily coming to loss and detri- 
ment and daily becoming impaired in value. 

That it entered into a contract with the Pensacola & 
Georgia Railroad Co. for the lease of said road for ninety- 
nine years, and is now in possession and running its cars 
over the same under said contract. That possession com- 
menced on the 17th day of July, 1866, the date of the con- 
tract. 

. That the defendant has paid the Pensacola & Georgia R, 
R. Co. in part consideration for said lease, the sum of $134,- 
000 in the capital stock of this company. 

That no lease or deed has yet been executed between this 
defendant and the Pensacola & Georgia Railroad Company, 
but claims to hold the branch road under said contract, 
which is annexed and made a part of the answer. ¢ 
That since it went into possession under the contract it 
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has expended upon said road, in work and materials, more 
than $220,000—has increased the value of the road to that 
extent, and its responsibility to answer to complainants for 
any lien they may have thereon for the payment of their 
claim of $37,379 60-100 as is alleged in their bill. 

It denies that the use of the road by defendant will impair 
its value, but avers that while the trains of defendant are 
running over said branch road and earrying mails of the 
United States, passengers and freight, it is necessary for de- 
fendant to keep the same in good running order and repair, 
and thus keep up and sustain the security to complainants 
for the payment of any lien they may have or judgment or 
decree they may obtain against said branch road. That if 
injunction is granted, it would weaken the security to com- 
plainants as it would not be necessary for it to keep said 
road in repair, and denies that the use of the road by de- 
fendant can in any way decrease its value ; that there will 
not be ample and sufficient property therein to respond or 
pay any judgment or decree which complainants may obtain 
for their aforesaid claim. 

That neither of defendants ought to be bound to pay to 
complainants, if in the judgment of this court the defen- 
dants or either of them, are under any obligation to make 
payment therefor, to a greater amount,than the actual value 
of said labor, work and materials, when the Pensacola & 
Georgia Railroad Company took possession of the same, and 
that they should in no wise be held for the original cost, but 
only for the actual value as it came into the possession of de- 
fendants. 

And upon information and belief the complainants have 
been paid by the Confederate States large amounts of money 
for work, labor and materials, which they allege to have laid 
out and expended on said branch road. 

And it denies that any lease or conveyance by the said 
Pensacola & Georgia R. R. Co, of said branch road to de- 
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fendant can, or would in any way impair or injure any lien 
which complainants may have for their alleged work, labor 
and materials, and that the said lien, if any such there be, 
could as well be enforced by this court, whether such lease 
was made or not. 

That if they have any such lien, they are debarred from 
enforcing the same against this defendant now in possession 
of said branch road for value and without notice of said lien, 
because the complainants stood by and permitted this de- 
fendant to purchase their said interest in said branch road 
without informing defendants, complainants held or claimed 
any lien, the complainants at the time well knowing that the 
defendant was purchasing for value. 

The answer issworn to by W. Duncan, acting President 
A. & G. R. R. | 

This cause was by consent of counsel by order of the 
Judge, transferred from Suwannee county to Columbia 
county, in equity, April 25th, 1867. 

The first question presented by the answer is the plea to 
the jurisdiction of the court presented by the Pensacola & 
Georgia R. R. Co., alleging that the Leon Circuit Court has 
jurisdiction, because the residence of the President and the 
office of that Company is in Leon county, and the greater 
part of said branch road lies in the Middle Circuit. That 
defendant is by law sueable only in the county of Leon, and 
that the jurisdiction of the Circuit Court for the Middle Cir- 
cuit is ample for all the purposes set forth in complainants’ 
bill. 

It is contended on behalf of complainants that this court 
has jurisdiction, and that it is the proper circuit wherein the 
same should be brought, to-wit: in the Suwannee Circuit 
Court in equity. 

The defendant, the P. & G. R. R. Co., insist that under 
and by statute of this State, Sec. 3, Thomp. Digest, page 
328, the suit should have been commenced in Leon Circuit 








Jv SUPREME COURT. 








P. & G. & A. & G. C. R. R. Co.’s vs. Spratt & Callahan—Argument of Counsel. 








Court. We contend that said statute has no application to 
this case for the following reasons: 

1st. That this is a court of general equity jurisdiction. 

2d. The defendant, the Atlantic & Gulf Railroad Com- 
pany is a foreign corporation, whose agent and office is in 
Suwannee county, therein residing and having the office of 
said Company, as alleged in the bill of complainants, and 
sworn in the return of the Sheriff upon the subpoena in Su- 
wannee county. 

3d. The result of the plea, if sustained, would be to require 
two causes in equity to be brought—one in the Leon Circuit 
against the Pensacola & Georgia R. R. Co., and one in the 
Suwannee Circuit against the Atlantic & Gulf IK. R. Co., 
thus multiplying suits about the same subject matter. 

The position of the defendant, the P. & G. Kt. It. Co., 
might be well taken if it was the sole defendant. 

The plea sets forth facts which constitute only a question 
of privilege in the P. & G. R. R. Co. to be sued in Leon 
Circuit Court.—See Russ, adm’r of Gorrie, vs. Mitchell, XI 
Florida Reports, 80. 

But in case of several defendants, as in the case at bar, 
the plea will not hold good. 

Story in his Equity Pleadings, Sec. 715, says: ‘ When 
the suit is brought in a superior court of general equity 
jurisdiction, nothing will be intended to be out of its juris- 
diction except what is shown to be.” 

And again he says, speaking of the plea— In point of 
substance it is necessary to entitle the particular jurisdiction 
to exclusive cognizance of the suit, that it should be able to 
give a complete remedy.” 

And the same author, at page 727, § 715, lays down the 
rule which complainants hold decides this plea of the P. & 
G. It. R. Co. to be bad, in the following words: “ And if a 
suit is instituted against different persons, some of whom have 
privilege and some not, or if one defendant is not amenable 
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to the particular jurisdiction, a plea will not hold.”—Citing 
Mitt. Eq. Pl., 224, 225. And the same is laid down to be 
the practice in 3 Daniels’ Chancery Pl. and Prac., 653. 

This court has jurisdiction of the defendant, the Atlantic 
& Gulf R. R. Company, and it is liable to be sued in Su- 
wannee Circuit Court by virtue of the statute approved Feb. 
12th, 1861.—See Chapter 1,116, page 63, pamphlet laws, 
1860-61, and by act Nov. 21st, 1829; see Thompson’s Di- 
gest, page 328. 

The return of the Sheriff is made on said A. & G. R. R. 
Co. by virtue of said acts and in conformity to act 1834, 
Thomp. Digest, page 329. 

No question can be raised by defendants after appearing 
' by counsel and filing answers as to any irregularties. 

The appellees hold— 

1st. That the appellants are by the rule of this court not 
allowed in argument to insist upon any matters except such 
as are set forth in the petition for appeal.—Rules of court 
adopted in 1852. Hence the plea to the jurisdiction in the 
answer of the P. & G. R. R. Co. is not before the court— 
nor the illegality of the contract with the C. 8.—nor the 
general demurrer, on the ground of no equity in the bill set 
forth in the answer under the statute of Florida is not before 
this court, but that they are confined to the answers and bill 
under their exceptions. 

2d. That this appeal is substantially a rehearing of the 
cause, and the appeal opens the whole cause to the respon- 
dent.—Southern Life Insurance Co. vs. Cole, IV Fla., 359. 

3d. That this court will grant such decree as the court 
below ought to have granted, if the court believes the decre- 
tal orders of the court below are not adapted to the cause as 
it appears of record, and by the decree of this court will de- 
cide the equities between the parties and grant fitting de- 
eree.—Sce the cases cited by Justice Thompson, page 363, 
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in IV Fla.; Southern Life Ins. and Tr. Co. et al. vs. Cole; 
Thompson’s Digest, 449. 

4th. That the facts of this case as appear by the record of 
the cause, do warrant the decretal orders of the court below. 

5th. That the Atlantic & Gulf Railroad Company are not 
purchasers for valuable consideration. 

Hare & Wallace’s Notes, leading Cases in Equity, 2 vol., 
part 1, page 45. 

I. I propose to take up the 7th, 8th and 9th exceptions 
first, which are— 

7th. Because it was not embraced in the notice to show 
cause given to defendants. 

8th. Because no motion therefor was made and notice 
given to defendants. 

9th. Because the subject matter thereof was not presented 
in the argument made in the court below, and no opportu- 
nity was allowed the defendants to show cause against the 
same, the same being granted after answer filed without 
notice. 

This court will presume that all was done in the court be- 
low that was required to be done, in accordance with the 
practice and usage of courts of equity, until the contrary 
appears. 

Appellants in these exceptions set forth surprise as a 
ground of reversal prayed ; was there any such surprise ? 

Notice had been served on the defendants to appear and 
show cause why an injunction should not issue according to 
the prayer in the bill. How do they respond to that notice? 
They file their answers; they deny that complainants have 
any equity ; they set up a new equity, which they say exists, 
to defeat the complainants; they disclose an agreement un- 


‘der which title is claimed as a purchaser for valuable consid- 


eration, without notice so as to defeat complainants; they, 
by their answers, bring up the whole merits of the cause; 
they put the whole cause at issue; they disclose a cause 
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which we say makes out our claim to the interposition of 
this court; they, by their own course in putting in the an- 
swers, require the court to hear all the equities in the same. 
They do all this. They appear and argue the whole cause 
fully by solicitors for both defendants, as is shown of record 
by the decree of the court, on a motion that injunction do 
issue according to the prayer in the bill. 

What was that prayer? For an injunction to issue restrain- 
ing them, their servants, &c., from running, using or remov- 
ing locomotives and cars over said branch, or any part there. 
of, or in any way or manner using the branch road, until 
the further order of the court. 

This prayer for an injunction they resisted by their an- 
swers, and because the court, by its decree, modified the 
relief prayed for specially, by permitting them to continue 
to use the road, and to report to him the receipts and expen- 
ditures, and forbid the Florida corporation, that, by its own 
admission, was insolvent, to turn over the proceeds of this 
road to a foreign corporation and allow it to go beyond its 
jurisdiction. In a word, because the court in that part of 
its decree allowed them to use the road until his further 
order, under such terms as the court imposed, instead of 
restraining them from using the road in any way. They 
say this was surprise; we had no notice. This is to say the 
major does not include the mznor. 

Is it surprise that the court allowed the continued use 
of the road on terms until his further order, instead of pre- 
venting the defendants from in any way using the same. 

Was it surprise that the court decided that it had juris- 
diction when they themselves do not even call its decision 
into question, or their appeal as to that point ¢ 

Was it surprise that the court enjoined the execution of 
the agreement which was disclosed by them, for the first 
time, upon the discovery prayed for in complainants’ Dill, 
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and when disclosed by them, on it they relied to destroy 
the equity of the complainants’ bill, and which instrument 
was a fraud upon and hindrance to complainants’ rights, and 
was in violation of law ? 

Was it surprise to prevent them from fully completing an 
illegal act partially performed and claimed as a title ? 

Most assuredly they could not have been surprised to their 
injury by that part of the decree which ordered them to 
show cause why a Receiver should not be appointed, because 
they appealed and obtained a supersedeas before the time 
came for them to show cause, hence that part of the decree 
has never been determined. 

The 9th objection this court will not nor cannot in- 
quire into ; it would simply raise a question of veracity ; if 
it is to be enquired into we say—the court must have evi- 
dence as to what constituted the questions of argument be- 
low. 

We say the motion was made at the bar to get the court, 
if it refused the specific injunction prayed for, to grant the 
order and decree made. 

II. I now propose to consider the 2d, 3d and 4th grounds 
relied upon by the appellants, to wit: 

“2d, Because the same is not supported by any prayer in 
the bill. 

“3d, Because it is not embraced in any prayer of the bill. 

“4th, Because it is not warranted by the relief prayed.” 

The prayers of the bill are: 

Ist, A decree at the final hearing of the cause for sale of 
that portion of the branch road (which is the subject of the 
suit) to satisfy the claim and lien of complainants. 

2d, For account. 

3d, A prayer for general relief, or rather in the words of 
the prayer, “such further or other relief in the premises as 
the nature and circumstances of this case may require and 
to your Honor shall seem meet.” 

















TERMS HELD IN 1867-’8. q5 

















P.& G. & A. & G. C. R. BR. Co.’s vs. Spratt & Callahan—Argument of Counsel. 








4th, A prayer for injunction “restraining them, their ser- 
vants, workmen and agents from running, using or running 
locomotives and cars over said branch road, or any part 
thereof, or committing any waste thereon, or in any way, 
manner or form using the said branch road from Live Oak 
Station tu the Georgia and Florida boundary line, until the 
further order of this court.” 

5th, A prayer for process to issue against defendants. 

The decretal order of the court did not grant the injunc- 
tion specially prayed for, except in this, where it enjoins 
the defendant from executing and perfecting the agreement 
set forth in their answers, in this respect it does grant that 
part of the prayer for injunction which prays that they be 
enjoined “from 7m any way, manner or form using the said 
branch road.” By the answers they show they have con- 
tracted as to its sale or lease ; both parties insist that one has 
the right to use the road, not simply to run it, but to sell or 
lease it, and the other to take and require the sale or lease 
to be executed so that the defendant, the Atlantic & Gulf 
Railroad Company, may use the road free of encumbrance or 
hindrance from any, and claims this right to so “ wse” the 
branch road by virtue of this agreement. This the court 
enjoins, thus to that extent granting the injunction as to that 
particular use being made of the road. Therefore we hold, 
that the injunction enjoining the execution of the contract 
or agreement is embraced in that part of the special prayer 
for injunction. 

Next, we hold the orders of the court and the interlocu- 
tory decrees are embraced in the prayer for general relief. 
Story’s Eq. Pl., §40, 41. Sce note; Mitford’s Chancery 
Pleadings, page 39, 41. See cases cited in note. 

Where the prayer is in the disjunctive, relief will be 
granted, though inconsistent with the specific relief prayed 
when qualified by the equity of the case made. See cases 
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cited in note on page 41, Mitford’s Chancery Pleadings, 2 
Paige, 396, 1S. and Marsh; 1 Hawk. 

III. I now propose to take up the 12th exception, as this 
relates to the class of exceptions above stated. 

“12th, Because the order and decree appealed from orders 
the defendants to show cause why a Receiver should not be 
appointed, which is not comformable to any allegations or 
prayer in the bill.” 

Now, this order to show cause why a Receiver should not 
be appointed, was made after answers filed, after all the 
merits of the cause upon Dill and answers had been fully 
argued, after all the equities had been disclosed pro and 
con. 

We hold the true rule to be this : 

If the facts of the case authorize it, the court will appoint 
a Receiver, although there is no prayer to that effect in the 
bill. 3d Danls. Ch. Prac., p. 1974. 

IV. I now propose to take the 14th exception, to wit : 

“14th, Because the answers of the defendants completely 
overcame and denied the alleged equities in the bill on 
which said order depended or assumed to have founded.” 

Take for granted for argument that this exception is, yet 
we hold this is no ground for the reversal of the decree of 
the court below, but upon the contrary we hold the rule to 
be, that the granting of the injunction prayed for in the bill, 
or the decretal order, rested in the sound discretion of the 
Chancellor, to be governed by the nature of the case. Car- 
ter vs. Bennett, 6 Fla, p. 215. See p. 236; Allen vs. Haw- 
ley, 6 Fla., p. 169. 

Judge Dupont in that case said, “But there is no inflexi- 
ble rule to this effect, for the granting or continuing in- 
junctions must always rest in the sound discretion of the 
Court, to be governed by the nature of the case. This doc- 
trine has been fully recognized and authoritatively estab- 
blished by this court.” 
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This question then is not subject to the conflicting 
authorities of other tribunals; it has been authoritatively 
settled in this State to the reverse of the 14th exception 
taken by the appellants. 

V. I now come tothe Ist, 5th and 10th exceptions, to 
wit: 

“Ist, Because the said order and decree is not based upon 
or sustained by any of the allegations of the bill. 

“ 5th, Because it is not sustained by any of the alleged 
equities set out in the bill, 

10th, Because the same is not sustained by the princi- 
ples of law or equity applicable to the case.” 

We contend that the facts of the case warranted the de- 
cretal orders of the court, that to ascertain this the court 
will consider the merits as disclosed in the bill, and in the 
words of Justice Forward, “the main question is whether 
the bill makes out a prima facie case.” 

The doctrine of enquiring into the merits of the case so 
that the chancellor may exercise that sound discretion vested 
in him by law, has been established by this court, and does 
not require authorities from us to sustain it. City of Apa- 
lachicola vs. The Apalachicola Land Co., 9 Fla., p. 347. 

It is further contended that in the case at bar the grant- 
ing of the injunction is further governed by the statute 
of Florida, 1860, 1861, page 46, which is mandatory, and 
prescribes that where the affidavit is made as required by 
that act, the chancellor shall receive ex parte evidence of 
the truth of the statements of the bill, &e. 

The bill of complainants was filed and the affidavit thereto 
drafted under this statute. We contend that it is not in the 
power of a defendant by filing his answers to prevent the 
complainant from availing himself of the first section of the 
act. 

Under the Ist section of this act there is ofrecord the afli- 
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davits of eight witnesses to support the allegations of the 
bill and affidavit. 

It is contended on behalf of appellees that the granting of 
the injunction prayed for in the bill rests in the sound dis- 
cretion of the court, to be governed by the nature of the case, 
even though all the equity of the bill is denied by the an- 
swers. 

Chancellor Kent in Roberts vs. Anderson, 2 John. C. R. 
says: “That even where all the equity of the bill is denied 
by the answer, it is not, of course, to dissolve the injunction, 
as the granting and continuing an injunction rests always in 
the sound discretion of the court to be governed by the na- 


ture of the case.” 
In Carter vs. Bennett, 6 Fla., p. 215 and 237, the court 


held, “ when all the equities of the bill are denied by the an- 
swer, it is not, of course, to dissolve the injunction. The 
granting and continuing of injunctions rests in the discretion 
of the court, to be governed by the nature and circumstances 
of the case.” 

In the case of Allen vs. Hawley, 6 Fla., p. 168 and 169, 
the court says: “ The injunction in this cause was granted 
before answer, and the general rule of practice in such cases 
is to dissolve the injunction, where the answer denies all the 
circumstances upon which the equity of the bill is founded,” 
and eites several authorities. Judge Dupont then goes on 
to say: “ But there is no inflexible rule to this effect, for the 
granting or continuing injunctions must always rest in the 
sound discretion of the court, to be governed by the nature 
of the case.” 

This doctrine has been fully recognized and authorita- 
tively established by this court. 

Citing Carter vs. Bennett, ibid.; Poor vs. Carlton, Sum- 
mer R., 70; Bank of Munroe vs. Schemerhorn, 1 Clarke 
Rt., 303. 

The position taken there by complainants is not an open 
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question in this State. In the language of the present Chief 
Justice, it is “fully recognized and authoritatively estab- 
lished” by the Supreme Court of this State. 

2d. It is contended that on an application for an injunc- 
tion, a Chancellor may go into the consideration of the mer- 
its as disclosed in the bill. 

In IX Fla., page 347, in the case of the City of Apalachi- 
cola vs. the Apalachicola Land Co., Judge Forward deliv- 
ered the opinion of the corut. He says: “The main ques- 
tion is, whether the bill makes out a prima facie case—such 
a case as required the Chancellor, on the application for said 
injunction in the exercise of legal discretion, according to 
the rules of equity, and good conscience, and practice of the 
court to grant said injunction; or in other words, whether 
the Chancellor erred in refusing said injunction. The rule 
of law is, that on the application for an injunction, a Chan- 
cellor may go into the consideration of the merits as described 
in the dill, and which are intrinsic and dependent upon its 
express allegations and charges,” and cites Rose vs. Hamil- 
ton, 1 Dess., 137. 

The second position then is likewise determined and estab- 
lished by the Supreme Court of this State. 

3d. It is contended that in the case at bar, the complain- 
ants have the right to introduce ex parte evidence before 
the Chancellor of the truth of the statements of the bill and 
the accompanying affidavit. 

By the 1st Sec. of “an act to enlarge and define the juris- 
diction, and to establish certain rules of practice in the Courts 
of Equity of this State ;” see pamph. Laws 1860, p. 46, Chap. 
1,098; it is provided—“ That in all suits in equity in this 
State, where summary process by injunction or otherwise 
shall be prayed, and the bill justifies such process, and affi- 
davit shall be made of the truth of the statements of the bill, 
and that the complainant is unable to give bond of indemni- 
ty or other security, the Chancellor shall receive ex parte 
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evidence of the truth of the statements of the bill and of the 
accompanying affidavit ; and if they shall appear to be true, 
shall grant such process without requiring such security.” 

The bill of complainants was filed and the affidavit thereto 
drafted under this statute. There is no discretion in the Chan- 
cellor, but in the words of the statute—“ he shall receive ex 
parte evidence of the truth of the statement of the bill and 
of the accompanying affidavit.” 

The statute is mandatory, and was intended, as its title 
describes, to “ enlarge the jurisdiction” arid to “establish” 
certain rules of practice in this State. Its object was to aid 
the Chancellor in exercisitig that sound discretion to be gov- 
erned by the nature of the case in granting or dissolving in- 
junctions, and by prescribing statutory rules of practice in 
equity and “enlarging its jurisdiction,” to further aid the 
Chancellor in inquiring into the merits of the case made out 
by the bill, on applications for granting the injunction here- 
tofore “authoritatively” established by the Supreme Court, 
to be the judicial practice and policy of this State. And, 
further, to deny none the equitable relief secured by injunc- 
tion, because of theit poverty, and at the same time to secure 
the defendant from the granting of the injunction on the 
sole affidavit of complainant, where no security against 
injury was given by bond of complainants. In other words, 
the Chancellor shall receive ex parte testimony of the truth 
of the bill, and if true, the relief prayed for shall be granted 
by injunction, be complainant ever so poor. 

The 2d Sec. of this act provides for cases when the injunc- 
tion has been granted, and the answer comes in, and after 
answer filed motion is made that the injunction shall be 
dissolved. 

That is not the case at bar, which is, the answers, are filed 
not to dissolve the injunction but to prevent the granting of 
an injunction. 

The statute does not provide for such a case, and we con- 
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tend that it is not in the power of a defendant, who has 
been served with notice to appear and show cause why an 
injunction should not be granted by filing his answer, to 
prevent the complainant of availing himself of the Ist Sec. 
of this act. 

But if defendant desires to avail himself of the 2d Sec., 
the better practice seems to be that he should resist the 
granting of the injunction, and if granted, file his answer 
and then apply to dissolve the injunction immediately, and 
then proceed under the 2d Sec. | 

That the statute does not provide for the case at bar, 
where the answers are filed before the granting of the in- 
junction, and to resist the prayer for said writ, we contend 
is clear. 

Under the 1st Sec. the complainant has presented to the 
Chancellor the affidavits of eight witnesses, to sustain the 
statements of the bill and of the accompanying affidavit. 

It is not contended that the court will cominit itself to 
points or questions that may arise at the final hearing. 

4th. We contend that the nature of this case presents 
such an equity*and exhibits such facts in the complainants’ 
bill, whose statements are sustained by the ew parte evidence, 
as to require the Chancellors in the exercise of a sound dis- 
cretion, to grant the injunction prayed for. 

1st. In considering the motion for the granting of the 
injunction, the court will only look to the facts that are 
responsive to the bill, and will presume against defendant 
when he has not answered what he ought to have answered. 
Younge & Bryant vs. McCormick, 6 Fla., page 369; citing 
Moore vs. Jerrill, 1 Kelly, 7; Jones vs, Lanely, 2 Ired. 
Equity, 278; Dalrymple vs. Shepard, ibid., 153, 3 Ired. 
Equity, 153, 1 Eden Inj. (by Waterman) 146. 

2d. Where a new equity is set up by the answer, to avoid 
that set up by the bill, the court will not regard it on the 
11 
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motion.—Younge & Bryan vs. McCormick, 6 Fla., 369; 3 
Ired. Equity, 170. 

The P. & G. R. R. Co. in their answer admit that they 
made a contract with the C. 8. and its authorities, whereby 
the C. S. went into possession for the purpose of completing 
said road, and by whom complainants were put into posses- 
sion for the purposes aforesaid, (see the answer), but at- 
tempt to evade this by setting up an alleged violation of 
said contract by the C. S. entering into the agreement set 
forth in exhibit “A” with the Florida Railroad Co. 

They show no steps taken by them to enforce their rights, 
The court will presume against them for not exercising legal 
rights, if any they had. 

We contend that part of the answer makes them privy to 
the contract between complainants and the C. 8. 

3d. The claim of complainants is resisted by the A. & G. 
R. R. Co. as being illegal and not capable of being enforced 
in any court, on the ground that it was a contract entered 
into to aid the C. S. in its rebellion, and therefore in viola- 
tion of the constitution and laws of the United States. 

We contend that such a defense cannot be set up by de- 
fendants, most assuredly by the P. & G. R. R. Co., because 
by their answer they admit they entered into a contract with 
the C. S., relative to the completion of this road, and rely 
upon a breach of the contract by the C. 8., nor by the A. & 
G. R. R. Co., because tf the position was true, it is for the 
U. 8. to avail themselves of it, and not the defendants. 

The right of Spratt & Callahan to their retention and 
possession of such road could, were this be true, be only taken 
from them by the judgment of a court of the U. S., for aid- 
ing and assisting the rebellion, under the acts of Congress. 
That judgment could not be obtained, because Spratt & 
Callahan have been pardoned, which pardon is on file in 
this case. 

But it is contended, that until the complainants are de- 
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prived of their property, to-wit: the work, and labor, and 
materials expended on the road, by the judgment of a court 
of competent jurisdiction, in favor of the U.S., the com. 
plainants cannot be estopped by that defense from relief in 
equity. 

Further, it is contended that complainants did have a 
legal right to make such contract at the time. 

The leading case on this subject, determined by a full 
bench of the Supreme Court of the U. S. in 1862, (see Prize 
Cases, 2 Black, U. 8. S. C. Reports, page 635,) established 
the doctrine. (See page 669.) 

Ist. That it was civil war and not rebellion. 

2d. That a civil war is never publicly proclaimed co nom- 
ine against insurgents—its actual existence is a fact in our 
domestic history, which the court is bound to notice and to 
know. 

3d. Civil war existed and hostilities might be prosecuted 
on the same footing as if those opposing the government 
were foreign enemies invading the land. 

4th. Each party is deemed a belligerent nation, having 
the sovereign rights of war.—2 Brown, U.S., ibid., 669; 
Santissima Trinidad, 7 Wheaton, 337; 3 Binn., 252. 

The court differ as to the time when the civil war com- 
menced. The minority held that insurrection, and not civil 
war, existed up to the date of the act of Congress 13th July, 
1861, but that civil war was declared to be in existence by 
that act, and that the civil war, thus by Congress declared, 
earried with it belligerent rights—See Black. C, 4 vol., 
$77. See the authority in Vattel above cited. 

Hence, we contend that the C. S. had belligerent rights, 
and that the C. 8. were empowered to do all acts in con- 
formity to civil war, has been solemnly determined by the 
Supreme Court of the United States, and is a full answer to 
that part of defendant’s answer, and proves that the contract 
alleged in complainants’ bill was a legal contract. 
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But suppose that it was not the case, then we hold that 
there is an @nplied contract created by law between the 
Pensacola & Georgia R. R. Co., they having received the 
use and benefit of complainants’ skill, work, and labor, and 
materials, furnished and expended in the improvement and 
and enhancing the value of said branch road by complain- 
ants’ labor. The law raises an implied promise on their 
part, to pay to the complainants the just compensation for 
said benefit received by them. 

Again, even if this were not so, we hold the rule to be 
this: That in equity, the general maxim of pari delicto, &e., 
does not always prevail, circumstances of the parti case 
often form exceptions, and when it is necessary relief will 
be granted.—Bellamy vs. Bellamy, 6 Fla., 103. 

Eastbrook vs. Scott, 3 Vesey, Jr., 456. In that case it 
was held “that the bill showed that the bonds were a fraud 
upon the ereditors.” The defendants admitted it, yet the 
bonds were ordered to be delivered up. 

Austin’s adm’x, vs. Winston’s ext’r, 1 Ilen. & Man., 33 ; 
[Till on Trustees, 164; Williams vs. Avant, 5 Iredell, 50 ; 
4 Randolph’s Reports, 372; 8 Leigh’s Reports, 512; Hughes 
vs. Orchard, 1 Wallace, 73. 

We hold it would be against all equity to allow the de- 
fendants who, during the war, followed the C. S., and were 
Joud in their declarations of stipport to that cause, to now 
claim the use and benefit, and take to themselves the work, 
labor, skill and materials of complainants, by which their 
road was and is vastly enhanced in value, on the ground of 
the disloyalty of the complainants to the United States. 

It is well said, corporations have no souls; if there was any 
doubt of that fact, this position assumed by these Railroad 
Companies to defeat “the laborer of his hire” would settle 
the question. 

They are in the same status as to the war as complainants 
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See the case of the Venice, page 274, 2 Wallace, and Mrs. 
Alexander’s case, 2 Wallace, page 419. 

We hold that complainants have an equitable lien,on the 
branch road from Live Oak Station to the Florida Line, for 
their skill, work and labor expended thereon, and for the 
materials furnished in improving and completing the same; 
and that they had aright to possess and retain said road 
until compensation for the same is made. 

Judge Story defines this equitable lien to be “not in 
strictness either a jus in re or a jus ad rem, but it is simply 
aright to possess and retain property, until some charge 
attaching to it is paid or discharged. It generally exists in 
favor of artisans or others, who have bestowed labor and 
services upon the property in its repair, improvement and 
preservation.” 

Again he says: “It is often created and sustained in 
equity where it is unknown to law.”—1 Story Jurs., $506 ; 
Webb’s Lyon, 5 Ire. Eq., 67. 

Judge Story says in 2 Story, $1,237: “ But Courts of 
Equity have not confined the doctrine of compensation, or 
lien for repairs and improvement, to cases of agreement, or 
of joint purchases; they have extended it to other cases, 
where the party making the repairs and improvements have 
acted bona fide and innocently, and there has been a sub- 
stantial benefit conferred on the owner, so that ex aquo et 
bono, he ought to pay for such benefit. So if the true owner 
stands by and suffers improvements to be made on an estate, 
without notice of his title, he will not be permitted in equity 
to enrich himself by the loss of another; but the improve- 
ments will constitute a lien on the estate.” 

The maxim, “jure natura equin est, neminem cum alterius 
detrimento et injuria fim locupletum.” See also 2 Story, 
$1239. 

It is laid down as a general doctrine of the civil law, 
“that those whose money has been laid out on improve 
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ments of an estate, such as making a plantation, or erecting 
buildings upon it, or augmenting the apartments of a house, 
or for other like cause, have by civil law a privilege upon 
those improvements, as upon a purchase with their own 
money.” See 2 Story, $1236, as to money expended by one 
of joint purchases for money expended in repairs and im- 
provements, having therefore a lien on the land. 

I use the language of Judge Law, counsel for plaintiff in 
error in Collins vs. The Central Bank, 1 Kelly, 452. 

“Tt was our work, labor, money and materials which con- 
ferred its value on the road.” 

“Receiving the benetits of these improvements, they are 
bound equally with the owners to pay for them. This is 
the highest equity and the highest morality.” 

The justly deserved high reputation and position at the 
bar of Judge Law, and the fact that he is counsel on the 
other side of this case, induces me to give the above as au- 
thority, especially as in the case of 1 Kelly he was sustained 
by the Supreme Court of Georgia. 

We hold that the rights of complainants are founded in 
natural justice. Judge Warner in delivering the opinion in 
Collins vs. The Central Bank, 1 Kelly, at page 458, says : 
“It was not intended to violate that principle of natwral 
justice which exists in favor of those whose labor constructed 
the road and who furnished materials and equipments 
therefor.” 

Courts of equity treat the lien as a natural equity, having 
its foundation in the earliest principles of courts of equity. 
2 Story, $1220. 

Now, the answers do not deny the work and labor and 
materials furnished, as alleged in complainants’ bill; and 
the statements are proven in this respect to be true, by the 
evidence of the engineer of the C. S., J. M. Fairbanks, and 
by that of Mr. Wells, the superintendent of Spratt & Calla- 
han, who had charge of the work, and under whose personal 
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superintendence it was done, both give the value and depose 
as to its correctness. The chief engineer of the Atlantic & 
Gulf It. I. Co. deposes as to the work being done by com- 
plainants and as to its value, and in the value he is sustained 
by the deposition of an adept—other depositions proved the 
work to have been performed by complainants. 

The allegations in complainants’ bill as to their never 
having voluntarily surrendered the possession of the road is 
sustained by the affidavit of the engineer in charge of C. 8. 
at the time, and Wells, the superintendent, deposes that at 
the time of the surrender, complainants had some fifty or 
more hands at work on the road, and that they were not 
removed until after the surrender. 

The insolvency of the Pensacola & Georgia Railroad Co. 
is not denied by the answer, not that the complainants are 
without relief, unless the demands for compensation shall be 
satisfied out of said branch road. 

This is not a case where the defendant has a right to pre- 
fer creditors, hence the authorities where a court of equity 
refused an injunction on the ground of insolvency, has no 
application to this case, as they are all predicated on the 
right of the defendant to prefer creditors. 

In the case of Yonge vs. Bryan, 6 Fla., 369, where the 
court granted a writ of injunction to enjoin the collection of 
the purchase money of land, on the ground of defective title 
after the vendee had possession, one of the grounds in that 
case was, “ that defendant is insolvent and unable to respond 
to damages in case of recovery of warranty.” The court 
there say, “ the defectiveness of title to part of the property, 
and the inability of defendant, through insolvency, to com- 
pensate the deficiency on the grounds of equity set forth by 
complainants, and are sufficient of themselves to entitle them 
to the injunction,” although the answer in that case alleged 
“that they are sufficiently protected by warranty.” 

The defendant attempts to evade the equities of complain- 
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ants’ bill by setting up a lease, andsay the Atlantic & Gulf 
R. R. Co. is a purchaser for valuable consideration without 
notice. The agreement itself shows this to be unfounded. 
On its face it shows to have been an agreement entered intg 
petween the Presidents of both companies in the city of Sa- 
vannah, Georgia. 

It is in violation of law and of the policy of this State, and 
after the agreement was entered into, the legislature refused 
to allow the road to be sold, except for cash, and prescribed 
what disposition should be made of the money, to wit: The 
extension of the railroad from Quincy, West. The 3d arti- 
cle of the agreement shows the Presidents knew at the time 
that there was no legal authority for the act contemplated, 
and it was therein covenanted that the Pensacola & Geor- 
gia Railroad Co. should, at the next session of the General 
Assembly of the State of Florida, cause the conveyance to be 
authorized by statute. 

This was denied by the legislature and the act above 
quoted passed. See Pamphlet Laws 1866-67, page 45. 
The answer shows that in violation of said declared policy 
and law of the State, the defendants have attempted for stock 
in the Atlantic & Gulf R. R., under the name of a lease, to 
violate the law and to dispose of said branch road as fully as 
if by absolute sale and conveyance of the franchise, rights 
and privileges, &., of the P. & G. R. R. Co. therein. See 
4th sec. of agreement ; and that by virtue thereof the At- 
lantic & Gulf R. R. Co. went into possession and expended 
thereon large sums of money, and are now satin and 
using the branch road. 

We hold that the Atlantic & Gulf Railroad Company 
never were legally in possession, that all their acts and 
doings under said agreement are in violation of law and the 
rights of complainants. 

That said agreement is a fraud on complainants’ righis 
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und cannot he executed in any court in this State, and should 
he enjoined by a court of equity. 

That the power and authority of the Pensacola & Georgia 
Railroad Company is curtailed by their charter and the In- 
ternal Lnprovement, acts of this State, and from them justly 
derived its authority, and that agreement, ‘and the rights of 
dlefendants thereunder so claimed by the Atlantic & Gulf 
Rt. R. Co. is in violation of said acts and charter and a fraud 
on complainants’ righfs. See Florida, Atlantic & Gulf 
Central R. R. Co. vs. Pen. & Ga. Tt. R. Co., 10 Fla., 147. 

In that case the court at page 170 say: “ That it is the 
right of an individual or corporation having vested rights to 
enjoin another corporation where the damage about to be 
done is of a permanent and irreparable character, and espe 
cially where the defendants seck to do it under cover of a 
charter.” 1 American Railway cases, 278. In that case the 
Judge, speaking of the power and propricty of granting an 
injunction, says: “ This is more especially a ground of in- 
terference, when the party complained against proposes to 
exercise a publie authority, and where the claim is to appro- 
priate the property or franchise of the complainant to a pur- 
pose claimed to be public, and where the plaintiff denies and 
contests the right of the defendants to exercise such power.” 

In the case of Agar vs. The Regents’ Canal Company, 
Cooper’s Eq. Repts., 77, “the Lord Chancellor admitted 
that the plaintiff might have lain by and rested on his legal 
rights, and brought trespass, but he was also at liberty to 
come into chancery, in the first instance, for a preventive 
remedy.” 

In Woodward vs. Leily, 36 Penn. State R., 437, it was 
held, “a contract whereby the owner of land leases the 
sume for a period of five years, and the lease stipulates to 
erect a building thereon during the first year of the term, a 
building of the value of $3000, the lessor covenanting in 
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addition to the annual value of the premises (which is fixed 
at $3000) to pay to the lessee when the building shall have 

been completed, the sum of $1,500, although in one aspect 
an improvement, lease is nevertheless as to mechanics and 

material men, a contract for the ereetion of the building, 
payable partly in money and partly out of the profits of the 
land, and the estate of the lessor is bound by the mechanics’ 
lien,” cited in vol. 21, U. S. Digest. 

In the case of the People vs. New York, 32 Barbour R., 
102, it was held, that “a corporation proposing to make a 
ten years’ lease of an important ferry in violation of law, 
may be restrained by injunction.” 

We hold that the P. & G. R. R. Co. and the Atlantic & 
Gulf R. R. Co. are confederating together to the injury of 
and in violation of the rights of complainants under the 
agreement. 

The strict construction of Legislative grants to a corpora- 
tion has become a settled doctrine of American law, which 
is applied with more stringency where private rights are to 
be interfered with, or important functions ef Government 
are to be abridged by them. Pierce on American Railroad 
Law, page 9. 

In the act of 1866, amendatory of the charter of the P. & 
G. R. R. Co., the sale is required to be made for cash; there 
is no power therein conferred to carry out this agreement 
whereby the defendants elaim to deprive complainants of 
their equitable rights. 

The rule of law on this subject is laid down in Pierce on 
American Railway Law, at page 10, to be “the restrictions 
on the powers expressed in the charter are to be enforced 
against the company although the effect is to render the 
powers worthless ; and if the powers cannot be executed 
without disregarding the restrictions coupled with them, 
they cannot be executed at all.” 

In England the uniform decisions hold that a railroad. 
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company cannot lease its read to anothercompany. Pierce 
A. Rt. R., p. 397 and 398. The same author says at page 
402: “ The English decisions affirming the invalidity of the 
contracts of the company by which it attempts to transfer 
its corporate privileges and responsibilities have been inci- 
dentally approved in this country. See the King vs. the Sev- 
ern & Wye Rh. Co, 2 B. & Ald., 646; Reg. vs. The Eastern 
Counties It., 10 Adol. & Ellis, 531 ; Reg. vs. South Wales R. 
o., 14 Adol. & Ellis, (N. 8.) 902; Clark vs. Washington, 12 
Wheaton, 46, 54; Winchester & Lexington Turnpike R. 
Co. vs. Vermont, 5 B. Munroe, 1; Arther vs. Commercial 
& R. R. Bank, 394; Pierce vs. Emery, 32, N. H., 507, cited 
in note ; Pierce Am. R. R. Law, p. 515 and 517; Redfield 
on Railways, $205. See note on page 475; Pierce Ameri- 
can R. R. Law, p. 85, 88, 89, and cases there cited to show 
that injunctions have been issued by courts to restrain cor- 
porations from executing acts not authorized by its charter 
and therefore unlawful. 

The case of Dunn vs. Werth, 24 Mo., 493, cited in Red- 
field on Railways, §123, is not in point; that was a case 
where a lien was claimed under the statute of Missouri. We 
do not claim there is any statutery lien. The court decided 
that justly, but it did not decide the question at bar. The 
equitable right to restrain the possession until compensation 
is made for the work and labor ; to decree adversely to this 
would be, as we have already shown, to decree against a 
right founded in natural justice. 

The statements of the bill that defendants had notice is 
sustained by the affidavit of Joseph B. Stone, who says: 
“he was then chief engineer of the Atlantic & Gulf Rail- 
road Company,” (one of the defendants) “and that while 
acting as such engineer he had the means of knowing that 
said connection Railroad was built by Daniel Callahan & 
James W. Spratt.” This is the sworn statement of the chief 
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engineer of the defendant, the Atlantic & Gulf R. TR. Co., 
et the time when complainants were building said road. 

And the affidavit of Mr. Wells, the superintendent in 
charge of the work and road for complainants, tells of Mr. 
Latrobe, the former chief engineer of the P. & G. Rt. R.Co., 
removing tools of that defendant for deponent to work on 
the bridge, and that he (deponent) himself returned the tools 
to the Pen. & Ga. R. R. Co. 

Again, the law presumes they had notice : Ist, it isshown 
that in October, 1866, a suit was brought at law against the 
Pen. & Ga. KR. It. Co. on an implied promise to pay for the 
work and labor on this very portion of the branch road for 
the recovery of that claim herein applying to be enforced 
and on the like contract seeking relief in equity. See 
second count in the declaration in exhibit A, in complain- 
ants’ bill, and 3d and 4th in — for the wrongful conver- 
sion. The doctrine of “lis pendens” applies here. 

And it will be remembered that this suit was brought and 
was pending prior to the meeting of the General Assembly 
of 1866, at which the Pen. & Ga. R. Rt. Co. attempted to 
have their charter amended to enable them to carry out their 
seerct agreement with the Atlantic & Gulf IR. R. Co., and 
which was denied by the legislature, but was amended and 
shaped into the present statute above quoted, for the amend 
ments hereto nade by the Senate of Florida. See Senate 
Journal 1866, p. 161, 154, 181, 195. 

Again, the answer of the Pen. & Ga. Rt. MN. Co. wherein 
it alleges the various matters between it and the agent of 
the C. S. relative to the Fla. R. R. Co., proves they had 
notice. The law is laid down in Soule vs. Downes, 7 Cal., 
575, cited in annual Digest, 1859, vol. 19, page 453, that 
“ those dealing with property during the progress of build- 
ing on it are charged with notice of the builder's lien.” 

And again, in the answer of the Pen. & Ga. R. I. Co 
where they attempt to avoid complainants’ rights by 
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saying “ that in case defendant had no authority or power 
to prevent the complainants from executing the contract 
they had made with the Confederate States, through their 
agent, with respect to this branch, and if it had attempted 
it, the complainants would have heeded its remonstrances or 
objections as much as the Confederate States heeded its ob- 
jection to the contract with the Floridas Railroad Company 
and their using the branch road under said contract.” 

Herein the Pen. & Ga. R. R. Co. not only admits they 
knew complainants were executing said contract and per- 
forming work and labor and furnishing materials in the im- 
proving and completing of said road, but that the defendant, 
the Pen. & Ga. R. R. Co., stood by and made no objections 
thereto, nor made any remonstrances to Spratt & Callahan, 
but gave an excuse for their silence. 

We hold that in that part of their answer they had admit- 
ted the allegation of complainants’ Dill, and by their own 
admission of remaining silent while complainants were 
making repairs and improvements, they show their respon- 

‘sibility to compensate complainants for said work and labor 
and materials, from which they have derived great benefit. 

The owner who stands by and sees work done for an- 
other on his land without disclosing his interest, is subject 
to the mechanics’ lien.” Donaldson vs. Holmes, 23 IIl., 84, 
cited in U. 8. D., 21, page 355, and see 2 Story Eq. Juris., 
§388 and 385. But on the other hand it is shown in the an- 

swers themselves that complainants did not have notice of 
the unlawful agreement sought to be entered into by the de- 
fendants. The exhibit shows it to be an agreement entered 
into between the Presidents of the Pen. & Ga. R. It. Co. 
and the Atlantic & Gulf R. R. Co. at Savannah: the law 
required three months’ notice to amend the R. R. Charter, 
that public notice required by the constitution, made before 
the act of 1866, amending the Pen. & Ga. Rt. R. Co. Char 
ter, showed complainants that they did not have at the time 
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any such power; but that they would apply for such power, 
and the act shows what the legislature authorized them, 
the defendants, to do. The complainants call upoa them to 
dliscover what they have done. The agreement is disclosed 
by the answers, as-they were compelled to do, and there is 
discovered the illegal eontraet under which the Atlantic & 
Gulf R. R. Co. claims, and by virtue of which defendants 
attempt to deprive complainants of that equitable relief 
to which they are entitled: to enforce their right to be com- 
pensated out of the branch road for the money, work, labor 
and materials expended thereon by them, and to prevent the 
defendants fron completing the fraud attempted upon the 
rights of complainants. 

Hence, the nature of this case we contend is such that re- 
quired the Chancellor, in the exercise of a sound discretion, 
to grant the suit prayed for, and enjoin the defendants from 
continuing the irreparable injury and mischief to complain- 
ants’ rights. 

The authorities relative to a refusal to grant injunctions 
in cases of doubtful title are not applicable to the case at 
bar. All these cases are predicated on the principle that a 
court .of equity will not enjoin waste alleged by one whase 
title is doubtful to the property upon which the waste is al- 
leged to be committed. That before the chancellor will 
grant an injunction to stay waste, the complainant must 
first exhibit a title in himself. 

But this is not a case ef waste, nor is it a case of doubt- 
ful title. 

The complainants allege no title in themselves, on the con- 
trary they disclaim it and call upon the court to make the 
property respond to their claim, be the owner whoever he 
may. They allege no title in themselves, but a right to pos- 
sess and retain the branch road until compensation is made 
for the money, work and labor and materials expended by 
them in its repair, erection and imparting an additional 
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value to the road, and call upon acourt of equity to enforce 
that right to compensation by preventing the defendants 
from using or molesting or interfering with said road until 
they are paid ; and this right founded in natural justice, to- 
wit: to be compensated for their work and labor shall be 
satisfied by those to whom benefit has accrued. 

The answers exhibit the necessity for the exercise of the 
power of the chancellor to prevent defendants from not 
only using the road and depriving complainants of the right 
of retention until compensation is made, but to prevent them 
from completing a contract in violation of the law of the 
land, and the rights of complainants and in fraud of their 
equitable lien or right to compensation out of the product of 
their labor to which only they can look for compensation, 
owing to the insolvency of the Pen. & Ga. R. R. Co., not de- 
nied by the answer, showing the general property of the 
company to be encumbered with prior liens. 

We hold that where a right is given to retain, a court of 
equity will enforce that right. We have already shown this 
is an equitable right and founded in natural justice. 

The principle upon which courts of equity act on the lien 
of land is, “that a person who has gotten the estate of 
another, ought not in conscience, as between them, to be al- 
lowed to keep it, and not to pay the full consideration, 
money.” 2 Story, §1219. 

Again the same author says, ibid., §1216 a: “ Courts of 
equity will give aid to the enforcement and satisfaction of 
liens in a manner utterly unknown to law.” 

In Brent vs. Bank of Washington, 10 Peters, 613, Mr. 
Justice Baldwin, delivering the opinion of the Supreme 
Court, said, “‘ Whatever may be the defects of a bona fide 
creditor, equity will protect him in their enjoyment. Its 
action is on equitable rights by equitable remedies or legal 
rights, for which the law provides no remedy, or none so 
adequate as equity, so beneficial or complete.” 
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In Collins vs. Central Bank, 1 Kelly, 457, the court say, 
“the convenience of commerce and natural justice are on 
the side of liens, and, therefore, of late years, courts lean 
that way.” 

It is contended that Courts of Equity favor equitable liens 
to the exclusion even of judgment liens. See the numerous 
cases cited inthe opinion of the Chancellor in the matter of 
Howe, Ist Page, 127. 

In White vs. Carpenter, 2 Page, 266, the Chancellor re- 
affirms the doctrine laid down in “the matter of Ilowe,” 
and says, “at law a judgment is a general lien upon all the 
legal interest of the debtor in his real estate, but in Chancery 
that general lien is controlled by equity, so as to protect the 
rights of those whe are entitled to an equitable interest in 
the lands or proceeds thereof.” 

Again, we hold that the complainants have a lien by 
usage; they are railroad contractors. Judge Story says, 
‘liens generally exist in favor of artisans and others, who 
have bestowed labor and services upon property in its 
repair, improvement and preservation.” 1 Story’s Kq., 
§506; Chase vs. Westmore, 5 M & Sel., 180. 

Every bailee has a lien who, by labor or skill, increases its 
value. McIntyre vs. Carver, 2 Watts & Sergt. 392; Grin- 
nell vs. Cook, 3 Hill, p. 491; Baudor vs. Barnett, 54, C. L. 
R., page 531. 

Ownership is not material in cases of general lien. Lord 
Campbell then said, “I think it equally exists, the party 
claiming it having acted with good faith, although they turn 
out to be the property of a stranger.” 

It. is a general doctrine that a party having a lien has a 
right to repossess himself of it when he has been fraudulently 
deprived of the possession. 9 C. L. R.,1 Carrington & 
Payne; Wallace vs. Woodgate, 477; 32 C. L. R., 7 do. do; 
Decis vs. Stockly, Ox. 3; Benedict vs. Murray et al., 301. 


522. 
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Partridge vs: D. College, 5 N. IL, 288, nor by a sale and 
delivery without his assent. bid. 

In equity they exist independent of possession. Ex parte 
loster, 2 Story, 131. 

We hold that Courts of Equity will follow the law in 
principles so well founded in natural justice. 

As to liens, by the usage of trade, both the fact and the 
extent of the usage are matters of evidence. 3 Parson on 
Contracts, (ea. 1864,) page 239. 

This statement of alleged lien in complainants’ bill is sus- 
tained by the affidavit of David Wells. 

Hence we say that the deeretal orders of the court below 
should not be reversed, or that, in case of their reversal, this 
court should grant us such equitable relief, as the record dis 
closes our right to be compensated for the services rendered 
and materials provided out of said branch road, that such 
rights are founded in the highest equity and highest morality, 
which will be enforced by the equitable remedies in the 
power of this court to bestew. 


Chief Justice DuPont being disqualified by law to sit in 
this case, Hon. B. A. Putnam, Judge of the Eastern Circuit, 
was called in and sat in his place. 


DOUGLAS, J., delivered the opinion of the Court : 


In this case a bill was filed in the Cirenit Court of Colum 
bio county on the 3d day of April, 1867, by James W. Spratt 
and Daniel Callahan, asking, among other things, that the 
Chancellor would grant an injunction to restrain the defend- 
ants, the P. & G. R. R. Co. and the A. & G. R. R. Co., 
from running locomotives and cars over the branch road 
from Live Oak Station to the Georgia and Florida boundary 
‘line, or any part thereof, or committing waste thereon, or in 
18 
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any way or manner using the said branch road from Live 
Oak Station to the Georgia and Florida boundary line, until 
the further order of the court. The complainants also pray 
an account may be taken of the amount due them for work 
and labor and materials, and that the court would decree a 
sale of the said branch road to satisfy their claim and de- 
mand, when ascertained. 

There is also a prayer for such further or other relief as 
the nature and circumstances of the case may require. 

The material statements in the* bill necessary now to be 
considered are : 

1. That the said branch road from Live Oak Station, in 
Florida, to the Georgia boundary line, was placed in the 
possession of the complainants by the military authorities of 
the Confederate States for the purpose of altering, improv- 
ing and repairing the same, under an agreement between 
the Pensacola & Georgia Railroad Company and the Con- 
federate States. 

This statement is denied by the answer of the P. & G. R. 
R. Company. 

2. That the complainants went into possession of said 
branch road under a contract with one Minor Merriweather, 
a Major of Engineers in the military service of the Confede- 
rate States, and that the said Minor Merriweather then placed 
the complainants in possession of the said branch road by 
the authority of the P. & G. R. R. Co., one of the defend- 
ants, under a contract between the P. & G. R. R. Co. and 
the Confederate States. 

This allegation is denied in the answer of the P. & G. R. 
R. Co., one of the defendants. 

3. That the complainants entered into the possession of 
said road under their contract with the Confederate States, 
and performed certain work and supplied materials to the 
amount of $37,379.60. 
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To this allegation of complainants the defendants say 
“ they know nothing.” 

4, The bill further states, that the complainants have a 
lien on each and every portion of said branch road for the 
payment of said sum of $37,379 60-100, and that the said 
lien has never been lost or surrendered by complainants. 

This lien is denied in the answers of the defendants. 

5. That the P. & G. R. R. Co., without the consent of, 
and in violation of the rights and lien of complainants, took 
possession of said branch-road and refused to pay the claim 
of complainants. 

To this allegation the defendants reply, denying that they 
took possession of said road, but that the same was turned 
over to them by the military authorities of the United 
States, after the close of the late civil war, and that the Uni- 
ted States took possession of it as captured and abandoned 
property. 

6. That since the P. & G. R. R. Co. took possession of 
said road, they have sold or leased the same to the A. & G. 
R. R. Co. for a consideration of many thousand dollars. 

This is admitted in the answers and the amount of the 
purchase money, and the funds in which it was paid, is fully 
set forth. 

7. That the defendants are running and using said road 
to the detriment in value of the same, and to the injury of 
the lien, and debts and claims of the complainants. 

This is denied in the answers, and it is averred that the 
value of said road has been increased more than double since 
it went inte the possession of the A. & G. R. R. Co., by the 
expenditure of large sums of money in repairs and improve- 
ments. 

8. The bill alleges that the P. & G. R. R. Co., one of the 
defendants, is insolvent. 

This is not denied by the answer. 
9. That the complainants have instituted their action at 
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law in Leon Cireuit Court against the P. & G. R. R. Co. for 
the recovery of their said debt, which suit is still pending 
and undecided. 

This is admitted in the answer of the P. & G. R. R. Co. 

There are many other statements and allegations in the 
bill, which at this time and for the purpose of deciding the 
questions properly raised, it is unnecessary to notice. 

The argument at bar took a wide range, embracing ques- 
tions proper to be considered on a final hearing, and was 
characterized, both fer complainants and defendants, by 
marked ability and learning. If the case was before us on 
final hearing, we should feel it our duty to consider and de- 
cide all the points raised by the bill and answer and argued 
at bar. In the present condition of the case, the record 
presents an appeal from an interlocutory order of the court 
below from granting an injunction, and to the propriety of 
granting an injunction we shall chiefly direct our inquiries, 
leaving other questions to be settled when they properly 
arise. 

The object and purpose of an injunction is to preserve and 
keep things in the same state or condition, and to restrain 
wnact, which if done, would be contrary to equity and good 
conscience ; and it is the appropriate relief when the remedy 
at law is subsequent to the injury, and the effects cannot be 
adequately compensated. Jeremy’s Eq. Juris., 308. 

In order to support a motion for an injunction, the bill 
should set forth a case of probable right, and a probable 
danger that the right would be defeated without the inter- 
position of the court. It is not enough that a complainant 
shall allege in his bill that the injury will occur to himself 
or property, but he must show facts to enable the court to 
judge if the injury will be of the character stated, before he 
will be entitled to the interposition of tle court. 1 Ran- 
dolph, 206; 11 Fla. Rep., 167. 

In the case of the Attorney General vs. New Jersey Rail 
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road & Transportation Co. the court say, “ the injunction is 
a preventive remedy. It interposes between the complain- 
ant and the injury he fears or seeks to avoid. If the injury 
be already done, the writ can have no operation, for it can- 
not be applied correctively so as to remove it.” 2 Green’s 
New Jersey Rep., 141. 

It is objected on the part of the defendants that the in- 
junction in this case is used correctively and as a punishi- 
ment; that the relief granted by the chancellor is inconsis- 
tent with the special relief prayed for in the bill, and for this 
and other reasons the injunction should be dissolved. 

To this it is replied on behalf the complainants, that if 
the court shall find that the bill contains no prayer for spe- 
cifie relief, corresponding to the relief decreed, yet under 
the prayer for general relief the court may grant any other 
relief, though inconsistent to the relief specially asked, pro- 
vided it be agreeable to the case made by the bill. 

Many authorities have been cited for and against the po- 
sitions assumed, but we shall only refer to a few of the lead- 
ing ones. 

In the case of English vs. Foxhall, the Supreme Court of 
the U. States held, “ that under a general prayer for relief, 
only relief consistent with the ease made in the bill can be 
granted. The same court deeided the same point in the 
case of Hobson vs. McArthur, and the citations from Story’s 
Eq. are to the same effect. 2 Peter’s Sup. Ct. Rep., 223; 8 
Cond. Rep. Sup. Ct., 229; 16 Peter’s Sup. Ct. Rep., 195 ; 
Story’s Eq. Pl., §40, 41, 42, 43. 

On examination it will be found that these authorities do 
not decide the question raised in this case; they decide that 
under the prayer for general relief, such relief may be af- 
forded as is consistent with the case made in the bill, though 
not specially prayed for; but they do not decide that relief 
may be granted inconsistent with the relief specially asked. 
In the case of Hiern vs. Mill, decided by Lord Chancellor 
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Erskine, he said: “ Ifthe bill contains charges, putting facts 
in issue that are material, the plaintiff is entitled to the re- 
lief which those facts will sustain under the general prayer ; 
but he cannot desert specifie relief prayed and under the 
general prayer ask specific relief of another description, un- 
less the facts and circumstances charged by the bill will, 
eonsistently with the rules of the court, maintain that re- 
lief.” 

It is important to ascertain what were the rales of the En- 
glish Courts of Chancery on this subject, in order rightly to 
understand the import of this ruling of the Chancellor. 
Formerly the chancellors prescribed rules governing the 
practice of that court in all matters, even to the manner in 
which bills should be framed ; and this was so up to the 15 
and 16 Vide., ch. 86, sec. 10, when Parliament passed an act 
to amend the practice of the Court of Chancery. 

The length of a bill, with its charging part, and its pre- 
tences, was found to be inconvenient and unnecessary, and 
this act was passed in order to render the practice simple 
and easy in the preparation of bills and answers. “ This 
statutory direction, says Mr. Daniel, does not alter the rules 
in force previously. That rule was, that when the prayer 
did not extend to embrace all the relief to which the plain- 
tiff might at the hearing show a right, the defect in the re- 
lief might be supplied under the general prayer, provided 
that such relief was consistent with that specifically prayed, 
as well as with the case made by the bill, for the court 
would not suffer a defendant to be taken by surprise, and 
permit a plaintiff to neglect and pass over the prayer he had 
made, and take another decree, even though it were accord- 
ing to the case made by his bill.” Daniel’s Ch. Pl. and 
Prac., 383. 

From this it will be seen that when Lord Chancellor Er- 
skine said, “‘that the plaintiff cannot desert specific relief 
prayed and, under the general prayer, ask specific relief 
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of another description, unless the facts and circumstances 
charged by the bill will, consistently with the rules, of the 
court, maintain the relief,” he must be understood as de- 
claring that the rules of the court would not allow the plain- 
tiff to ask specific relief of one kind and get special relief of 
a different and inconsistent kind from that asked for. 

In the case of Butler et al. vs. Durham, it was held by the 
Supreme Court of Georgia “that if there be a prayer for’ 
specific relief and also a prayer for general relief, the com- 
plainant shall have such other relief, under the general 
prayer, as is consistent with the case made and the special 
prayer and no more.” 2 Kelly’s Ga. Rep., 420; R. M. 
Charlton’s Rep., 280. 

In the case of Stone vs. Anderson and Treadwell vs. Brown, 
it was held by the Supreme Court of New Hampshire “that, 
under the prayer for general relief, the plaintiff may have 
such relief as he is entitled to, without regard to any defect 
in the prayer for special relief, provided it does not conflict 
with that specially prayed for.” 6 Foster’s Rep., 506 ; 44 
New Hamp. Rep., 551. 

The court, under the general prayer for relief, will grant 
such relief only as the case stated in the bill and sustained 
by the proofs will justify. The frame and structure of the 
bill in this case is for an injunction to restrain the defend- 
ants from running, using or removing locomotives and cars 
over the road or any part thereof, or committing waste there- 
on, or in any way, manner or form using the said road, to 
the detriment in value of the same, by wearing out the same ; 
and for an account of the indebtedness of the plaintiffs to 
the defendants, and for a sale of the road to satisfy the 
same. 

There is nothing in this bill looking to the impounding 
the revenues of the road, and requiring its officers to make 
monthly returns of its earnings and expenditures to the court. 
No such decree was either necessary or proper to preserve 
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the property so that it might be forthcoming to respond to 
the plaintiffs’ lien when asserted. If the facts would justify 
a prayer or decree for any such relief, the bill should have 
been framed with that view. This bili is net so framed. 

The relief granted by the Chancellor is not the special 
relief asked for by the complainants, and if the decree made 
in this case is to be sustained, it must be under the general 
prayer for relief in the close of the bill. As to the relief to 
be given under a general prayer, we have seen the rule to 
be, that it must be agreeable to the case made by the bill, 
and not inconsistent with the relief specifically prayed for. 
Chalmers vs. Chambers, decided by the Court of Appeals of 
Maryland, 6 Harris & Johnson’s Rep., 30. 

In this case the relief asked is for an injunction to restrain 
the defendants from running, using or removing locomotives 
and cars over the road, or any part thereof, or in any man- 
ner using the said road, and also for an account and sale of 
the road, to satisfy the debt and claim of the complainants ; 
and a general prayer for such relief as to the court should 
seem meet. 

The relief granted by the decree of the Chancellor is, 
“ that the defendants be enjoined from executing or in any 
wise carrying into effect the agreement entered into between 
the President of the P. & G. R. R. Co. and the President 
of the A. & G. R. R. Co., relative to the sale or lease of 
said branch road, and that the A. & G. R. R. Co. be en- 
joined from paying over to the P. & G. R: R. Co, any sums 
of money growing out of the consideration upon which the 
aforesaid agreement, contract, or attempted sale or lease was 
made. , 

2d. That the A. & G. R. R. Oo. be enjoined, until the 
further order of the court, from disposing in any manner 
whatsoever of any of the incomes and earnings of said 
branch road, except in the payment of the necessary repairs and 
the necessary expenses of running and operating said road. 
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3d. That the defendant, the A. & G. R. R. Co., do make 
to this court a monthly report showing the gross amounts of 

its receipts from the said branch road, extending from Live 
Oak Station to the Georgia boundary line, and also the 
amount expended for repairs and the expenses of operating 
said road. 

4th. “The same order as the above against the P. & G. 
Rh. BR. Co.” 

5th. “ That the defendants do appear before the Chan- 
cellor, at his Chambers at Lake City, on Friday, the 15th 
day of May, 1867, to show cause, if any they have, why a 
Receiver shall not be appointed in this case.” 

We are now called upon to decide if the relief granted is 
agrecable to the case made by the bill, and not inconsistent 
with that specifically asked. The statement of the special 
prayer for relief and the relief granted answers the question, 
for it would be difficult to conceive anything in Chancery 
proceedings more inconsistent than the prayer for specific 
relief in this case, and the decree rendered. 

The complainants ask that the defendants be restrained 
from running their ears and locomotives over the road to its 
injury and their detriment. The decree responds to this 
prayer of the complainants by permitting the defendants the 
free use of the road, but impounds the revenues arising from 
its use. The relief asked for is refused, but something else, 
whoily inconsistent, and to the great injury of the defend- 
ants, is granted. Was there any obstruction to the court’s 
granting the particular relief prayed? If not, the plaintiffs 
could not abandon that asked and take a different decree 
under the general prayer. Allen vs. Coffman, 1 Bibb [., 
469; Thompson vs. Smithson, 7 Peters’ Rep., 144; Read 
vs. Cramer, 1 Green. Ch. Rep., 277. 

In this case we can see no obstruction to the granting by 
the Chancellor the particular relief asked, if it was proper 
ty issue an injunction at all. 

1 
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The complainants charge in their bill the insolvency of 
the detendant, (P. & G. R. R. Co.,) and on the argument 
this was urged as a good ground for issuing the injune- 
tion. 

The insolvency of the debtor is never a sufficient reason 
of itself for the exercise of the extraordinary power of the 
court by way of injunction, and courts have never acted 
upon the suggestion of insolvency in the debtor unless there 
was some other equitable ground for its interposition. 

The case of Yonge & Bryan vs. McCormick, cited from 
6 Fla. Rep., 370, is not in opposition to this recognized 
principle of equity. In that case the facts were as follows : 
The complainants had purchased from the defendant a tract 
of land, had paid a part of the purchase money and given 
their notes forthe balance. The title to a part of the land was 
found to be in the wife of the defendant. and not in himself. 
The bill was filed to restrain the defendant from collecting 
the balance of the purchase money for which the notes had 
been given, and it sets forth the failure of consideration be- 
cause of the defect of defendant’s title to the land, and also 
the insolvency of the defendant. Baltzell, Ch. J., in deliv- 


ering the opinion of the court, says: “ The defectiveness of 


the title to a part of the property, and the inability of de- 
fendant, through insolvency, to compensate the deficiency, 
are the grounds of equity set forth by complainants, and 
are sufficient of themselves to entitle them to the injunc- 
tion.” 

It will be seen, from an examination of this case, that the 
court do not place their decision on the ground of the in- 
solvency of the vendor, but upon that of a failure of conside- 
ration and the insolvency of the vendor combined ; and that 
it would be inequitable to allow the vendor to recover from 
his debtor a sum of money for property to which he had no 
title, and which, if paid, ne, ex wguo et bono, ought to 
refund, 
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It is urged in argument that the injunction was properly 








issued to restrain the defendants from committing waste by 
injury to or destruction of the property. To authorize the 
interposition of the court on this ground, the bill must set 
forth such a statement of facts as will warrant the exercise 
of this extraordinary power. To do this, it must appear to 
the satisfaction of the court that unless its aid is given irrep- 
arable injury would be done to the complainants, and these 
facts must appear in the bill to enable the court to judge if 
the injury will be of the character charged. 

In the present case the answer of one of the defendants 
(the A. & G. R. R. Co.,) alleges that the value of the road 
has been greatly enhanced by the expenditure of large sums 
of money in improvements and repairs, and the court must 
be presumed to know that railroads, over which passengers 
and freights are daily transported, do not usually fall into 
decay, and are not liable to that irreparable injury from 
waste, which alone will authorize the granting an injunction 
to stay it. 

In the case of Thebaut & Glazier vs. Canova et als., de- 
cided by this court at the last term, it is laid down that 
courts with great reluctance interfere with the free use and 
enjoyment of property by its owner, as his taste or his incli- 
nation may direct ; and it is only in acase where it is clearly 
made out that this use and enjoyment is prejudicial and in- 
jurious to the rights of others, that it will lend its aid to 
restrain and abridge this free enjoyment. They should 
ponder long and consider well, when their aid is invoked for 
this purpose, before they act. 

The complainants claim that they have a lien on the road 
for the work done and the materials furnished ; that it is an 
equitable lien, and they are therefore entitled to the injunc- 
tion granted. The existence of a lien will, it is true, au- 
thorize their going into a Court of Equity to enforce it, and 
will give to the court jurisdiction, but it does not follow, 
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because they may have a lien for the security of the ultimate 
payment of their claim, that they are therefore entitled to 
an injunction to restrain the defendants in the free use and 
enjoyment of their property. 

If it was made clearly to appear to the court that the 
complainants had an unquestioned lien on the road for the 
payment of their demand, yet before they would entitle 
themselves to the interposition of the court, by way of an 
injunction, they must allege and show that the use of the 
road by the defendants would in all probability tend to its 
injury or destruction to an extent that would impair its 
value as a security for their demand, and peril its ultimate 
payment, when their Hen shall come to be enforced in the 
courts by decree. 

The facts contained in the record do not warrant the court 
in coming to the conclusion that such would be the case. 

The road is within the jurisdiction of the court and can- 
not be removed. The answer of the A. & G. Kt. LR. Co., 
one of the defendants, alleges, that by the large sums of 
money expended and laid out in repairs and improvements, 
the value of the road has been doubled, and that it is greatly 
more than sufficient to respond to the demand of complain- 
ants, if it shall be adjudged that they have a lien on it for 
the payment of their claim. Whatever lien the complain- 
ants may have cannot be lost or impaired by the action of 
the defendants, unless such action should result in injury to, 
or destruction of, the property to such a degree as to reduce 
its value below the amount claimed by the complainants. 

No sale or transfer of the property pending this suit can 
convey a title that would defeat any lien they may have, 
and if the defendants were to attempt to impair its value 
by any act of waste or wanton destruction of the subject 
matter, to an extent that would render inadequate the conr- 
plainants’ security, it would be their right to apply for and 
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receive the aid uf a court of equity to restrain the defen- 
dants until they could assert their claim by a decree. 

It is urged in argument that there is no equity in the bill, 
and that the complainants have a plain and adequate rem- 
edy atlaw. In the present condition of the cause, we do not 
feel called upon to decide the point made by the objection. 
This is an appeal from an interlocutory order of the chan- 
eellor granting the injunction to restrain the defendants 
from the use of their road. The bill sets up an equitable 
lien on the part of the complainants, which is denied by the 
defendants in their answers. From the record we do not 
clearly see that any such lien exists or is established, yet as 
it may be in the power of complainants to establish the ex- 
istence of a lien on their part, the bill will not be dismissed. 

For the reasons herein set forth, we think the injunction 
in this case was improvidently granted, and that it must be 
dissolved at the cost of complainants and the case remanded 
to the Cireuit Court of Suwannee Circuit for further pro- 
ceedings, not inconsistent with this opinion. 


BAKER, J., delivered the following opinion : 


I fully concur in the judgment of the court, and adopt 
the reasons given for the reversal of the chancellor’s order 
granting the injunction. Ido not, however, concur in the 
expression or intimation of any opinion on the question of 
complainants’ lien. 

The case presented by the record being an appeal from an 
interlocutory order, the judgment rendered settles all the 
questions properly presented for our decision. 

It is true that the counsel on both sides elaborately ar- 
gued the merits of the ease before us, asking a decree under 
the provisions of the statute authorizing this court, in cases 
of appeal, to make such “ decree as the court below ought 
to have given.” 











110 SUPREME COURT. 





P. & G. & A. & G. R. R. Co.’s vs. Spratt & Callahan—Dissenting Opinion. 


The question is here presented: Ought the chancellor to 
have given any final deeree in this case? I think not. 

The complainants were not entitled to a decree on their 
ex parte testimony, filed for the purpose of securing the 
writ of injunction, which might possibly be explained or 
rebutted by defendants. 

Neither could the bill have been dismissed, unless it failed 
to set forth any equitable claim. A denial in the answer of 
all the equities would not be suflicient to sustain such de- 
cree. 

If, therefore, the condition of the case was such that it did 
not become the duty of the chancellor to give a decree, this 
court would certainly exceed its powersin doing so. Taking 
this view of the case, I do not consider it proper to express 
or intimate any opinion on the equitable lien claimed, 
which might possibly influence the chancellor in lis de- 
cision or in any way embarrass this court, should the ques- 
tion hereafter be properly presented for adjudication. 


The following dissenting opinion was.delivered by Judge 


PUTNAM: 


I am unable to concur in opinion with the majority of the 
Court. 

The bill shows that appellees entered upon the portion of 
road belonging to the P. & G. R. R. Co., lying between the 
Live Oak station and the line dividing the States of Florida 
and Georgia in the month of April, 1864, under a contract 
made between the Pensacola & Georgia R. IR. Co. and the 
Confederate Government, by which the latter was to put the 
road-bed over that portion of the line in “fit and proper 
condition to receive the track,” to place thereon the iron, 
for which, as more fully appears by answer of the Pen. & 
Georgia R. R. Co., the Confederate Government was to have 
the use during the continuance of the then existing war, 
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and at its close was to be paid therefor by the Pen. & Ga. 
Rt. Rt. Co. if they could agree upon the value; failing in this, 
the Confederate Government was to remove the superstruc- 
ture. The bill also alleges that appellees were placed 
in possession of said “ branch road with the tull knowledge 
of the P. & G. R. RR. Co., and thet they have, as professional 
railroad builders, expended in work and labor by them per- 
formed, and in materials by them provided and fur- 
nished, the sum of $37,379.60, in improvements upon said 
branch road, and for which they have not received compen- 
sation. The bill also alleges that at the close of the war ap- 
pellees were still in possession of said road; that they have 
never delivered possession thereof to the Confederate Goy- 
ernment, but were dispossessed by the military forces of the 
United States. It also alleges that they have an equitable 
lien thereon for their compensation; that the P. & G. R. 
Kt. Co. has received substantial benefit from their said im- 
provements, and have paid nothing for them, and are insol- 
vent, having no other property out of which satisfaction for 
their demand can be made; and it further alleges that said 
company has disposed, or is about disposing of said branch 
road to the Atlantic & Gulf R. R. Co., a foreign corpora- 
tion, for the purpose of defeating their lien, and prays ac- 
count, discovery, injunction and relief. 

The answer of the Pen. & Ga. R. R. Co. does not deny 
any of the material allegations of the bill, except notice, 
but sets up an alleged violation of the agreement on the part 
of the Confederate Government, and claims that the im- 
provements were made by appellees for the Confederate Gov- 
ernment and not for defendants. There is no pretence that 
the P. & G. Rt. R. Co. ever gave any notice to complain- 
ants of the breach aforesaid, or at any time notified them 
that the P. & G. R. R. Co. would not pay for their repairs 
and improvements. 
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The answer also claims that this defendant was placed in 
possession of this portion of their road by the military forces 
of the United States. 

The A. & G. R. R. Co. set up in their answer the illegal- 
ity of the contract under which the repairs and improve- 
ments were made, and alleges that it is a purchase for valu- 
able consideration without notice, and sets out an agree- 
ment under which it claims and admits it is a {foreign cor- 
poration. The bill alleges that the A. & G. R. It. Co. had 
notice both of the repairs and improvements, and of their 
lien. 

In applying certain recognized principles of equity juris- 
prudence to the case, as thus presented by the record, the 
first question for consideration is, have appellees made a 
case which entitles them to an equitable lien for compensa- 
tion? Second, the propriety, under the showing, of granting 
the injunction? Mr. Justice Story, in his excellent treatise 
on equity jurisprudence, sec. 1217,.says: “there are liens 
recognized in equity, whose existence is not known, or obli- 
gation enforced at law, and in respett to which courts of 
equity exercise a very large and salutary jurisdiction.” 
Again, in sec. 1236, “ the doctrine of contribution in equity 
is larger than at law, and in many cases repairs and im- 
provements will be held to be, not merely a personal charge, 
but alien upon the estate itself.” In section 1237, the same 
author says: “Courts of equity have not confined the doc- 
trine of compensation, or lien, for repairs and improvements, 
to cases of agreement or joint purchasers, but have extended 
it to other cases, where the party making the repairs and 
improvements has acted bona fide and innocently, and there 
has been a substantial benefit conferred on the owner, so 
that exwquo et bono, he ought to pay for such benefit.” 

Viewing this case in the light of the doctrine above laid 
down, the conclusion is irresistible, that the appellees are 
entitled to their equitable lien for compensation as against 
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the P. & G. R. R. Co. The company has been substan- 
tially benefitted by the repairs and improvements placed 
upon its road by complainants, and for which they have paid 
nothing. 

The answer of this defendant shows that the company had 
knowledge of the improvements being made, for it alleges a 
protest made to the agent of the Confederate Government 
for an alleged violation of contract, yet the company gave 
no notice to complainants, nor did it forewarn them against 
proceeding with their work, but stood by and suffered the 
improvements to be made upon their property, whereby it 
is greatly enhanced in value. To permit the company thus 
to enrich itself at the expense of complainants, would be 
contrary to every principle of equity and justice. 

The contract set up by the P. & Ga. KR. It. Co. in their 
answer with the Confederate authorities under which these 
repairs and improvements were made by complainants, so far 
implicates this defendant as privy thereto, as to attach the 
equities of complainants and to entitle them to an enforce- 
ment of their lien for compensation out of the property 
in the hands of the P. & G. R. R. Co. 

Nor can I perceive that the answer of the defendants in 
any particular entitles them to any modification of these 
equitable doctrines in their application to this case. The 
well settled principle, delicto, estops them from making it 
available for their relief. 

The agreement set up was for repairs and improvements 
to be placed upon the property of one of the parties, the P. 
& G, R. R. Co., to be compensated in part by use and enjoy- 
ment, the balance upon the happening of an event in 
inoney, by the owner, the P. & G. R. R. Co. 

In the case of Woodward vs. Lively, 36 Pennsylvania 
State Reports, 437, cifed at bar, it was held by the court 
that ‘although, in one aspect an improvement lease, ney 
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ertheless, as to mechanics and material men, to be a con- 
tract for the erection of the buildings, payable partly in 
money and partly out of the profits ot the land, and thie es- 
tate of the lessor is bound by the lien.” Tere the lien was 
held to attach to the estate which had been enhanced in 
value by the improvements placed thereon, and I am unable 
to perceive any distinction in the cases which should change 
the rule there laid down in its application to the case at bar. 

Whether the defence set up by the A. & G. R. R. Co. can 
avail to relieve the property in their hands from the opera- 
tion of the lien, is a question more properly to be considered 
on the final hearing of the cause. Without expressing an . 
opinion as to the validity of the contract between the two 
defendants touching the sale or lease of the road, it is suffi- 
cient that the bill, answers and exhibits disclose such a state 
of facts as eminently to justify the chancellor in the court 
below in his action in holding the questions presented for 
further consideration when the case should be submitted 
upon the proofs. 

Having thus disposed of the question of lien, it only re- 
mains to inquire whether, agreeably to the case made by the 
record, the chancellor in the court below erred in granting 
the order from which an appeal has brought the case before 
this court. 

This court, in the case of the city of Apalachicola vs. the 
Apalachicola Land Co., 9 Florida Reports, authorizes the 
chancellor, on a motion for an injunction, to go into the con- 
sideration of the merits as disclosed in the bill and which 
are intrinsic and dependent upon its express allegations and 
charges. 

In the spirit of this decision, in a case where the answers 
of the defendants are filed, it would be the duty of the chan- 
cellor, for the same purpose and to the same extent, to con- 
sider the merits of the case as presented by the entire 
record. 
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The case made by the bill, upon which the correctness of 
the action of the court below is to be tested, may be briefly 
stated as follows : 

1. The bill alleges permanent repairs and improvements 
upon the preperty of one of the defendants, with notice, and 
without objection, by which that defendant has been essen- 
tially benefitted, and for which complainants have received 
no compensation, and asserts an equitable lien. 

2. It alleges the pendency of a suit at law for the recov- 
ery of the demand; that the P. & G. R. R. Co. is insolvent 
and has no other property than that by complainants im- 
proved, out of which compensation can be had, and that un- 
less their lien is enforced upon that specific property, they 
are without remedy. 

3. It alleges an attempted disposition of the property to 
the other defendant, the A. & G. R. R. Co., a corporation 
having its existence without the jurisdiction of this court, 
with notice of the existence of lien, for the purpose of de- 
feating it. 

4. That complainants are professional railroad contractors; 
that the repairs and improvements are of a character re- 
quiring mechanical experience and skill in their construc- 
tion, and that they have never been legally dispossessed of 
their work upon said road. 

The answer of the P. & G. It. R. Co. does not deny any 
of the material allegations of the bill, except the existence 
of the lien, and notice of the performance of the work by 
complainants, but sets up a breach of contract on the part 
of the Confederate Government, yet does not bring home 
to complainants notice of the alleged breach. 

The answer of the A. & G. R. R. Co. sets up illegality of 
the contract, denies notice of the lien, and alleges that they 
are purchasers without notice and consideration paid, and 
makes exhibit of the contract under which they claim. 

On application for injunction after answer, the court will 
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look only to the facts that are responsive to the bill and will 
presume against defendant when he has not answered what 
he ought to have answered, and will disregard new equities 
set up to avoid those set up by the bill. The P. & G.R. 
R. Co. does not deny the insolvency charged, nor that the 
repairs and improvements were made by complainants, nor 
that they had disposed of the property in controversy. 

Insolvency has been held by this court a sufficient ground 
for granting an injunction. 

Willard on Injunctions says, page 22, that an injunction 
may be granted where the defendants, against whom tliere 
is otherwise a good remedy at law, is insolvent or about to 
abseond. On page 100, the same author declares, “ that it 
is not error to refuse to dissolve an injunction where the ¢- 
solvency of a party, on whom the equity of the case largely 
depends, is charged positively upon knowledge and _ belief 
in the bill and positively denied in the answer.” 

While the court will abstain from committing itself to 
points or questions which will arise on the final hearing, it 
will examine into them sufficiently to enable it to determine 
whether the injunction should be granted or refused. The 
court will then balance the facts as alleged by the respective 
parties to enable it to come to a correct conclusion. In do- 
ing this, if complainants have made a case showing a proba- 
able danger, the right may be defeated and an injunction may 
be granted. Read et al. vs. Dews et al., R. M, Charlton’s 
Repts., 356. 

The present case is much stronger. As against the P. & G. 
R. R. Co, there can be no question as to the propriety of the 
action of the court below in granting the injunction ; and in 
the case of the other defendant, the A. & G. R. R. Co., it is 
equally clear to my mind that the facts justify the action of 
the chancellor, It is a non-resident corporation, in possession 
of the property, using it to the detriment of complainants, 
holding by at least a questionable claim and withdrawing 
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the earnings of the road from the jurisdietion of the court. 
The granting and continuing an injunction rests in the dis- 
cretion of the court, to be governed by the nature of the 
case. 

_ The order in this case is not inconsistent with the ease 
made by the record; aad it seems carefully to guard the 
rights of all parties, with little or no hardship or injury to 
either. Nor do I perceive anything in the frame of the bill 
inconsistent with the rules of pleading or rendering it liable 
to the exception urged by appellants, I am, therefore, of 
the opinion that the injunction granted by the chancel- 
ior should not be dissolved. 





Joun Hotiitanp, ArrELLANt, vs. Tue State or Froripa, 
APPELLEE. 


1. When the question of malice has arisen in cases of homicide, the mat- 
ter for consideration is, whether the act was done with or without just 
cause or excuse. A wrongful act done intentionally, without just cause 
or excuse, is said to be done maliciously. 

2. The implication of malice arises in every instance of homicide and in 
every charge of murder, the fact of killing being first proved, the law 
will imply that it was done with malice. 


ee 


3. To rebut the implication of malice, all the circumstances of accident, 
necessity or infirmity, are to be satisfactorily proved by the prisoner, un- 
less they arise out of the evidence produced against him. 


a 


If the evidence proves a previous grudge or bad blood, or menaces, or 
expressions of vindictive feeling, or a former attempt on the part of the 
accused to do the deceased some great bodily harm, there can be but 
little hesitancy in declaring that the killing was done upon “ express 
malice,’ unless it can be shown, that at the time of the killing, the ac- 
cused was smarting wnder a recent and great provocation, calculated to 
arouse sudden and violent anger. 
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5. The law implies malice from any deliberate and cruel act against 
another, however sudden; and if the natural consequence of the act 
would be the death of another, a court and jury may fairly infer that it 
was done with intent to killsuch other person, and is, therefore, murder. 
An act is said to be deliberate within the meaning of the law when it is 
voluntarily done. 

6. The natural and necessary inference is, that a cruel act, wilfully done, 

without apparent excuse, is done “malo animo,” in pursuance of a 
wrongful and injurious purpose, previously, though perhaps suddenly 
formed, and if death ensues from such act, itis “a homicide with 
malice aforethought,” which is the true definition of murder. 

When from the evidence the jury are satisfied of the previous existence 
of malice in the slayer, its continuance down to the perpetration of the 
homicide must be presumed, unless there is evidence to rebut it and 
show the wicked purpose had been abandoned. 

8. When an antecedent grudge has been proved, and there is no satisfac- 
tory evidence to show that the wicked purpose had been abandoned, 
it must be clearly shown to the court and jury that the provocation was 
great, in order to warrant them in finding that the killing was on the 
recent provocation, and not on the old grudge. 

9. Whenever a dangerous weapon is used against an unarmed adversary, 
even upon reasonable provocation, the killing will be murder and not 
manslaughter, for the law implies from the use of a dangerous weapon 
that the intent was to kill, and not to fight on equal footing. 

10. There is no means by which an Appellate Court can ascertain if there 
was a rational doubt in the minds of the jury as to the guilt of the ac- 
cused. When a case of homicide is brought to this court, on appeal, the 
grade of the offence must be determined by the evidence in the record. 


oy 


This case was argued at Lake City and decided at Talla- 
hassee. 

Appeal from Suwannee Circuit Court. 

A statement of the case is contained in the opinion of the 
court. 


J. J. Finley for Appellant. 


At the Fall Term of the Cireuit Court for the county of 
Suwannee, the appellant was arraigned, tried and convicted 
on an indictment for the murder of Melvin Brock. 
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I. It is contended for the appellant, that the evidence used 
upon the trial and presented in the record now before the 
court, made out a case of manslaughter only, and not murder, 
and consequently did not warrant the finding of the jury in 

the court below. 
If it catt be shown from the evidence or by inferences from 
the cireumstances of the case, that the offence was of amitiga- 
ted character, then the verdict of the jury should have been 
manslaughter and not murder. TRoscoe’s Cr. Ev., 664. 

Was the killing in this case murder ? 

To answer this question satisfactorily, demands a nice and 
accurate examination of the law, defining the crime of mur- 
der—a close investigation of the evidence in the case and a 
careful and patient consideration of the effect which should 
be given to it. 

What constitutes murder ? 

According to the common law “ murder is where a per- 
son of sound memory and discretion, unlawfully kills any 
reasonable creature in being, in the peace of the State, with 
malice prepense or aforethought, either express or implied.” 

From this it doth appear, that malice aforethought is an 
essential ingredient in the crime of murder, and that in its 
absence there can be no murder. . 

But this malice, without which no killing can be murder, 
may be either express or implied. 

What is express malice ? 

It is express where, one with a sedate and deliberate mind 
and formed design, kills another, as by lying in wait, &e. 
U. States Cr. L., (Lewis) 354. 

What is implied malice ? 

It is implied by law from any deliberate cruel act, com- 
mitted by one person against another, however sudden. U. 
States Cr. L., (Lewis) 354. ) 

Now, let us apply these legal tests to the evidence in this 
case, and if, upon being fairly tried by them, it does not 





120 SUPREME COURT. 











Holland ys. The State of Florida—Argument of Counsel. 





make out a case of murder, then it will be made manifest 
that the conviction of the, appellant in the court below was 
erroneous and should be reversed. 

1. It is not to be presumed that the parties fought upon 
the old grudge, unless it appears from the whole circum- 


_ stances of the fact. 1 Hawk. P. C., ch. 31, see. 30. 


The evidence shows that the deceased fought upon the 
old grudge, but that the accused fonght upon a fresh provo- 
cation. 

2. Where fresh provocation intervenes between precon- 
ceived malice and the death, it ought clearly to appear that 
the killing was upon the antecedent malice. U.S. Cr. L., 
(Lewis) 355; Am. Cr. L., see. 955. 

3. The accused is entitled to the full benefit of any facts 
proven on the trial, which tend to prove the intent with 
which the homicide was committed, and which tend to 
show that it was without that legal malice-which constitutes 
murder. Roscoe’s Cr. Ev., 663, note 1. 

4. Where the provocation was recent, it rebuts the ev- 
idence of malice. Roscoe’s Cr. Ev., 684. 

5. Where death ensues from asudden transport of passion 
or heat of blood, if upon reasonable provocation and withi- 
out malice, or upon a sudden combat, it will be manslaughter. 
Roscoe’s Cr. Ev., 638. 

II. It is contended for the appellant that the verdict of the 
jury was contrary to law, because they did not give the 
accused the benefit of the reasonable doubt fairly arising on 
the evidence as to whether he was guilty of murder or man- 
slaughter, to the benefit of which he was entitled by the 
law of the land, which law was given them in charge by the 
court. 

In aid of the authorities already cited, I cite: Am. Cr. 
L., sec. 990, (latter clause); Ibid., 926, note p; U. States 
Cr. L., (Lewis) 394; see charge to the Jury in Com- 
monwealth vs. Poke, Am. Cr. L., $979. 
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James Banks tor the Attorney General. 


Homicide is, defined by Wharton on Criminal Evi- 
dence, page 949, sec. 945, 952, 930; East’s Pleas of 
the Crown, page 214; Raymond’s Reports, page 1455; 
State vs. Jacob Johnson, 2d Jones’ N. C. Repts., page 247 ; 
State vs. Madison Johnson, Ist Iredell Repts., page 354 ; 
Manslaughter, East’s P. C., page 230. 

When two are fighting and a third, unconnected, steps up 
and kills one, it is murder. Wharton’s Criminal Law, page 
975, sec. 973. 

If doubtful whether the act was murder or manslaughter, 
the jury should give the benefit of the doubt and find the 
lesser offence. See Wharton on Cr. Law, page 700. 

The Judge charged the jury to give the benefit of the 
doubt and read the statute on manslaughter. Court op- 
posed to setting aside verdicts when the facts have been 
fairly submitted to a jury. State vs. Jeffrey, 3d N. C. 
Rep., page 487, and see Wharton on Criminal Law, 3110, 
305. 

Judge not to interfere with province of Jury. Graham 
& Waterman on New Trials and References. 

Where merits are fairly submitted to the jury, their ver- 
dict shall stand. Graham & Waterman on New Trials, page 
362, and onward ; Second Archbd. Practice, 222. 

Under certain circumstances verdict will not be set aside, 
even if against evidence. Graham & Waterman on New 
Trials, page 380, and onward. 

There were other persons present at the killing who could 
have been examined by defendant as the record shows, and 
doubtless would have been if they could have bettered his 
case. 

Court will not grant a new trial even if doubtful. Gra- 
ham & Waterman on New Trials, page 388 
16 
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When grounds are technical, not granted. Same 
authority. 


DOUGLAS, J., delivered the opinion of the Court : 


The prisoner, John Holland, was indict the Fall 
Term of Suwannee Circuit Court for the killiingof Melvin 
Brock. 

On the trial he was found guilty of murder, and was sen- 
tenced by the court to suffer the penalties of the law, from 
which sentence he has appealed to this court. His counsel 
have endeavored to show in argument that the offence was 
manslaughter and not murder, and now asks that the judg- 
ment of the Circuit Court of Suwannee county be reversed 
and a new trial granted to the prisoner. 

The material facts in the case, as disclosed by the evi- 
dence, are: That on the 2d day of August last, the prisoner 
and the deceased, together with other persons, had on that 
day been employed at work pulling fodder; that while thus 
in company a dispute arose between the prisoner and the 
deceased, in relation to a small sum of money, claimed to 
be owing from the deceased to the prisoner—the one claim- 
ing more than the other was willing to admit to be due, and 
both asserting their statement of the amount to be correct. 
Some offensive language was used by the prisoner, and 
angry words were employed by both parties. Both were at 
the time armed with pocket knives, which they had in their 
hands at the time the dispute arose. The deceased stated 
to the prisoner that he did not want to fight him, but that 
he must retract the “ damned lie” which he had given him, 
or he would have to fight. The prisoner refused to retract 
the language complained of by the deceased; and John 
Barnes, one of the witnesses who was present, seeing that 
a difficulty was likely to occur, told them to shut up their 
knives. The deceased shut up his knife and put it into his 
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pocket, but the prisoner refused to do so, saying he would 
not shut up his knife for any man. After this the offensive 
language was several times repeated by the prisoner, who 
dared the deceased to strike him. The prisoner then made 
a gesture as if going to cut the deceased, who turned from 
him in the act of running, at which time the prisoner cut at 
him, and cut his shirt on the shoulder near the under part 
of the arm, and pursued him until stopped by those present, 
and the knife was taken from him. The deceased then came 
back and tried to reason the case with the prisoner, who was 
much excited, crying and cursing, and saying he would 
shoot the deceased if he did not pay him. 

The parties were together that evening for some time af- 
terwards, but no further difficulty occurred, and they sep- 
arated without a reconciliation. 

On the next afternoon, being the Sabbath, in returning 
from preaching, the prisoner and deceased met, and the 
quarrel was again renewed, but it does not distinctly appear 
who commenced it. 

James Holland, the brother of the prisoner, was then 
present, with one or more of the persons who had been 
present on the day before. There is a good deal of testi- 
mony as to what took place at this second meeting, but the 
important facts are few, and about them there is no conflict 
of evidence. 

From this testimony we learn that the deceased, when 
talking about the occurrence of the previous day, said to the 
prisoner, “if you will take back the damned lie which you 
gave me on yesterday, I will settle it with you without a 
fuss ; if not you have got me to fight.” That the prisoner 
refused to retract what he had said, and that offers and 
propositions were then made by the deceased, who was the 
larger and stronger of the two, tomake it a fair fight. These 
offers and propositions were refused by the prisoner, who 
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said “he would not fight him a fair fight, but when he 
fought him he would go into him.” 

After some more words between the parties, the prisoner 
took his coat off and was about to engage in a combat with 
the deceased, when James Holland, the brother of the pris- 
oner, interposed and said to the deceased, “ you shan’t fight 
where Iam.” While these and other words were passing 
between the deceased and James Holland, the prisoner 
stepped a short distance and obtained a knife from a person 
who then had it, and returned to where he had been 
standing. 

During the time the prisoner had turned away to get his 
knife, his brother and the deceased had confronted each 
other, and James Holland had very roughly pushed or struck 
the deceased in the breast, shoving him out of his tracks, 
and had received in return a blow in the face which stag- 
gered him back. On recovering from the effect of the blow, 
James Holland and the deceased were in the act of closing 
in combat, or had hold of each other, the witness does not 
remember which, when John Holland, the prisoner, ran up 
and struck the deceased two blows with a knife, inflicting 
two wounds which proved mortal, and from the effects of 
which the deceased died in less than an hour. 

Upon this state of facts, it is argued on behalf of the pris- 
oner that the offence of which he is guilty is not murder 
but manslaughter, and that having been convicted of mur- 
der, he is entitled to a new trial. There were no exceptions 
taken to the ruling of the Judge on the trial in the court 
below, and the single question for this court to determine 
is, whether the evidence shows the homicide to have been 
committed under such circumstances as will make it murder, 
or is there such absence of malice as to reduce it man- 
slaughter. 

Murder is defined to be the voluntary killing of any per- 
son in the peace of the State, with malice, prepense or afore- 





~~ 











~~ 








TERMS HELD IN 1867-’8. 125 











Holland vs. The State of Florida—Opinion of Court. 








thought, either express or implied by law. The sense of which 
word malice is not confined to a particular ill-will to the de- 
ceased, but is intended to denote an action flowing from a 
wicked and corrupt motive, a thing done malo animo, where 
the fact has been attended with such circumstances as carry 
in them the plain indications of a heart regardless of social 
duty and fatally bent upon mischief. East’s Pleas of the 
Crown, ch. 5, sec. 2. 

Lord Holt has defined malice, when used in a legal sense, 
to be a term importing directly wickedness, excluding a just 
cause or excuse. 

In the case of the King vs. Hawey, Best, Judge, said, “the 
legal import of this term, (malice) differs from its accepta- 
tion in common conversation. It is not as in ordinary 
speech only an expression of hatred and ill-will to an indi- 
vidual, but means any wicked or mischievous intention of 
the mind. Thus in the crime of murder, which is always 
stated in the indictment to be committed with malice afore- 
thought, it is neither necessary in support of such indict- 
ment to show that the prisoner had any enmity to the de- 
ceased, or would proof of absence of ill-will furnish the ac- 
cused with any defence, when it is proved that the act of 
killing was intentional, and done without any justifiable 
cause. 2 Barn & Cres., 268. 

When the question of malice has arisen in cases of homi- 
cide, the matter for consideration is, whether the act was 
done with or without just cause or excuse. A wrongful act 
done intentionally without just cause or excuse, is said to be 
done maliciously. 10 Barn & Cres., 272. 

The implication of malice arises in every instance of homi- 
cide, and in every charge of murder, the fact of killing 
being first proved, the law will imply that it was done with 
malice, and all the circumstances of accident, necessity or 
infirmity, are to be satisfactorily proved by the prisoner, un- 
less they arise out of the evidence produced against him. 
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East’s Pleas of the Crown, ch. 5, sec. 12; Foster’s Cr. Law, 
225, 255; 1 Hale P. C., 455; Commonwealth vs. Webster, 
5 Cush., 320; 1 Hill’s Rep., 277; 2 Masgn’s Rep., 91; 
The King vs. Oneby, 2 Ld. Raym., 1485; 1 Grevnl. on Ev., 
sec. 34. 

—~ Usually, courts and juries have little or no difficulty in 
determining if the killing was upon express malice. If the 
evidence proves a previous grudge, quarrel or bad blood be- 
tween the accused and the deceased, which had not at the 
time of the killing been reconciled, or if there be proof of 


menaces or expressions of vindictive feeling towards the de- 


ceased by the accused, or a former attempt on the part of 

the accused to do the deceased some great bodily harm, 

there can be but little hesitancy in declaring that the killing 

Was upon express malice, unless it can be shown that at the 

time of the killing the accused was smarting under some 

great provocation, calculated to arouse sudden and violent 
_ anger. 

In cases of homicide, where the grade of the offence de- 
pends on the malice implied by law, it may sometimes be- 
come difficult for courts and juries to determine whether the 
offence is murder or manslaughter. Out of tenderness to 
the frailty of human nature, if upon sadden and violent 
passion, occasioned by some great provocation, one person 
kills another, the law palliates the criminality of the offence, 
and makes the crime manslaughter, which otherwise and 
without the provocation, would be murder. When the law 
is thus merciful, it is not to be wondered at that courts and 
juries, who are but men and have the sympathies and feel- 
ings of men, should sometimes permit offenders to escape 
who truly deserve the extreme penalty of the law. 

There are some marked and well defined distinctions be- 
tween the crime of murder and manslaughter, which if care- 
fully considered, will in most cases enable courts and juries 
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to distinguish between them, and to escape the reproach of 
setting offenders at liberty to depredate upon society. 

In cases where express malice is proved, there can be no 
difficulty, and it is only in cases where the malice is implied 
by law that there is difficulty in determining the grade of 
the offence. 

When a man commits an unlawful act, unaccompanied 
by any circumstances justifying its commission, it is a pre- 
sumption of law that he has acted advisedly, and with an 
intent to produce the consequences which have ensued. 

If the natural consequences of the act would be the death 
of another, a court and jury may fairly infer from the act 
that it was done with intent to kill such other person, and 
they will be warranted in finding that it was done with 
malice, and is therefore murder. 1 Archibold’s Cr. Prac. 
and Plead., 393. 

If the commission of the act is attended by such circum- 
stances as to denote that it flows from a wicked and corrupt 
motive, that it was done malo animo, and with a wicked 
and mischievous intention of a mind regardless of human 
life, there can be no difficulty in declaring it to be murder, 
if death ensues from such act. 

The law implies malice from any deliberate cruel act 
against another, however sudden, and the act is deliberate 
within the meaning of the law when it is voluntarily done. 
East’s Pleas of the Crown, ch. 5, sec. 2. bi 

The wilful and voluntary act of destroying the life of 
another, is an act wrong and unlawful in itself, injurious 
in the highest degree to the rights of another, being the 
greatest wrong which can be done to him, contrary to the 
laws of nature as well as society, and in violation of the 
plainest dictates of conscience. The natural and necessary / 
conclusion and inference from such an act wilfully done, | 
without apparent excuse, is, that it was done malo animo, 
in pursuance of a wrongful, injurious purpose, previously, 
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though perhaps, suddenly formed, and is therefore, “a ho- 
micide with malice aforethought, which is the true definition 
of murder.” Commonwealth vs. York, 9 Metcalt’s Rep., 
104. 

We have seen that every homicide is in law presumed to 
be murder ; and when the killing has been proved, the ac- 
cused must show that it was attended with circumstances of 
accident, necessity or infirmity, to reduce it to a lower 
grade of crime. 

“ Manslaughter is principally distinguishable from mur- 
der in this: that though the act which occasions the death 
be unlawful, or likely to be attended with bodily mischief, 
yet the malice, either express or implied, which is the very 
essence of murder, is presumed to be wanting, and the act 
being imputed to the infirmity of human nature, the correc- 
tion ordained for it is proportionally lenient.” Last’s Pleas 
of the Crown, ch. 5, sec. 4. . 

From the above distinction between murder and man- 
slaughter, it will be seen “that the true nature of man- 
slaughter is, that it is homicide mitigated out of tenderness 
to the frailty of human nature, and that the law, in making 
allowance for man’s infirmity, supposes that when assailed 
with violence or great rudeness, he is inspired with sudden 
impulse of anger, and, if before reasonable time is given for 
cool reflection and for his passion to subside, he slays his 
assailant, it is regarded as done through heat of blood and 
violence of anger, and not through malice or that cold- 
blooded desire of revenge which more properly constitutes 
the feeling, emotion or possion of malice.” 

To entitle the accused to the benefit of this humane inter- 
pretation of the law, the provocation upon which he acts 
must be reasonable and sufficient, and such as would ordina- 
rily and naturally excite a reasonable man to violent anger, 
and cause him to lose control of his passion. It has been 


justly said ‘that passion without provocation. or vrovoca- 
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tion without passion, is not sufficient; and where there is 
both passion and provocation, the provocation must be 
reasonable and sufficient.”—State of Penn. vs. Honeyman ; 
same vs. Bill; same vs. McFall, Addison’s Rep., 149, 162, 
256; same vs. Robinson, Ib. 248. 

In case of a mutual combat, in order to save the party 
killing from the guilt of murder, not only must the provo- 
cation be reasonable and the occasion sudden, but the party 
assailed must be put on an equal footing in point of defence, 
for even upon reasonable provocation, if one who is armed 
with a dangerous weapon attacks an unarmed adversary 
and kills him, it will be murder and not man-slaughter, for 
the use of a dangerous weapon shows the intent was to kill 
and not to fight.—East’s Pleas of the Crown, 242; State vs. 
Marten, 2 Iredell’s Rep., 116; State vs. Johnson, 1 Iredell’s 
Rep., 354; State vs. Scott, 4 Iredell’s Rep., 409; 28 Miss. 

tep., 688; 1 Ohio Rep., 66; 2 Hill’s So. Ca. Rep., 619. 

In the case of the State vs. Scott, it appeared that the 
deceased had threatened the prisoner about three weeks 
before that he would kill him; that they met in the street 
on a star-light night, when they could see each other; 
that the deceased pressed for a fight, but the prisoner 
retreated for a short distance; that when the deceased over- 
took him, the prisoner stabbed him with some sharp instru- 
ment, which caused his death, and at the time of this meet- 
ing the deceased had no deadly weapon. It was held, that 
in such a case to mitigate the offence from murder, it must 
appear from the previous threats, and the circumstances 
attending the rencontre, that the killing was in self-defence— 
the presumption being that the killing was malicious. 

This decision is in strict accordance with the English and 
American cases, and with the text of approved elementary 
writers—that whenever a dangerous weapon is used against 
an tnarmed adversary, even upon reasonable provocation, 
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the killing will be murder and not man-slaughter, for the 
law implies the intent was to kill and not to fight on equal 
footing. 

It is difficult to say what will or will not amount to reasona- 
ble and sufficient provocation, and each case must, in a great 
measure, depend upon the cireumstances that attend it. No 
court can undertake to say what provocation will extenuate 
the killing, but must decide in each case if the provocation 
given was reasonable and sufficient. While the books do 
not undertake to say what provocation will be reasonable, 
they are very clear and explicit as to what will not be suffi- 
cient. Thus it is laid down in East’s Pleas of the Crown, ch. 
5, sec. 20, that “words of reproach, how grievous soever, 
are not provocation sufficient to free the party killing from 
the guilt of murder; nor are contemptuous or insulting 
actions or gestures without an assault upon the person; nor 
is any trespass against lands or goods. This rule governs 
every case, where the party killing upon such provocation 
made use of a deadly weapon, or otherwise manifested an 
intention to kill or to do some great bodily harm.” The 
law as thus laid down by this able and approved writer, has 
been adopted by the courts of both England and America. 

With these views of the law of homicide as applicable to 
this case, we will proceed to the consideration of the case 
before us. 

The prisoner, John Holland, was indicted at the Fall 
Term of the Circuit Court for Suwannee County, for the 
wilful murder of Melvin Brock, and upon the trial was 
found guilty, and sentenced to be hung. He has appealed 
from the sentence to this court, and we are now to consider 
and determine if there were any circumstances attending 
the killing that should reduce the grade of his crime from 
murder to man-slaughter, or in other words, was there that 
absence of malice either express or implied that would ren 
der the killing man-slaughter and not murder ? 
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The evidence shows that on the 2d of August, the prisoner 
and the deceased had a dispute and quarrel about a small 
sum of money due from the deceased to prisoner, and that 
the prisoner then made threats against the deceased, that he 
would shoot him if he did not pay him, and attempted to do 
deceased some great bodily harm with a dangerous weapon 
then in his possession. That very soon after this, the de- 
ceased attempted to reason the case with the prisoner, who 
was much excited, erying and cursing, and saying he would 
shoot the deceased if he did not pay him. The evidence 
further shows, that the parties were together for some time 
afterwards, and that no reconciliation took place, and that 
they parted without a friendly understanding or becoming 
reconciled. 

Upon this state of facts, if the prisoner had on the next 
day met the deceased, and without any further quarrel or 
words killed him, it cannot be doubted for a moment that 
the killing would have been murder upon express malice. 

Let us now examine, if what subsequently took place has 
changed the grade of guilt, and made the killing only man- 
slaughter, as is now contended for on behalf of the prisoner. 

It will be seen from the evidence, that on the next after- 
noon the prisoner and the deceased were thrown together 
again in returning from preaching, and the quarrel was re- 
newed; but it does not clearly appear who commenced it. 
At that time several persons were present, and among them, 
James ILolland, the brother of the prisoner. Offers were 
made to settle the dispute between the prisoner and the de- 
ceased. It was offered on the part of the deceased, that if 
the prisoner would “take back the damned lie which had 
been given on the day before, he would settle it with the de- 
ceased without a fuss, if not you have got me to fight.” 
This the prisoner refused to do, saying he never took back 
anything he said. After this a proposition was made by the 
deceased, (who was the larger and stronger of the two,) he 
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offered to lay down and give the prisoner the advantage, by 
letting him take his hold and thus fight him, but the prison- 
er declined to do so, and said: “I will not fight you a fair 
fight, but whenever I fight you, I will go into you.” 

Very soon afterwards the prisoner took off his coat at the 
request of the deceased, preparatory to a fight, and the 
parties were in the act of engaging in combat, when James 
Holland, the brother of the prisoner, interposed and said to 
the deceased, “ you shan’t fight where I am.” This interpo- 
sition on the part of James Holland produced words between 
him and the deceased, which led to blows, as will be seen 
from a statement of the evidence. While James Holland 
and the deceased were in angry discussion, and before any 
blow had passed, the prisoner went a few steps to get his 
knife, which was in the possession of one of the persons 
present, and on his return, seeing his brother and the de- 
ceased confronting each other and about to close, or already 
closed in combat, he ran up and struck the deceased two 
blows with a knife, which proved mortal in a short time. 

From this uncontradicted statement of facts, can there be 
a doubt that the killing of Malvin Brock was done malo an- 
7mo ; that it was intentional and without reasonable provo- 
cation or justifiable cause? The attendant circumstances 
’ “carry in them the plain indications of a heart regardless 
of social duty, and fatally bent upun mischief,” which is the 
true and legal definition of that implied malice constituting 
the guilt of murder. The use of a dangerous weapon, the 
probable consequence of which would be the death of 
another, shows theintent was to kill and not to fight, and 
there being no reasonable or sufficient provocation, the law 
infers the act was done with a wicked and mischievous in- 
tention of a mind regardless of human life. 

It was urged with much earnestness and ability at bar, 
that the attempt of the prisoner to cut the deceased with a 
knife on the day preceding the one on which the homicide 
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took place, together with the threats then made, do not es- 
tablish the existence of malice, but the killing was the re- 
sult of the recent provocation, and that the jury were not 
warranted in inferring malice from these circumstances. 

We cannot give our assent to this position. In our 
opinion these acts are of the most weighty character to 
prove the existence of an antecedent grudge, which is the 
very essence of express malice. 

Inthe case of The State vs. Ford, 3 Strobh., 517, and 
Keener vs. The State, 18 Geo. Rep., 194, it was held, “ that 
the remoteness or nearness of time, as to threats and decla- 
rations, pointing to the act subsequently committed, make 
no difference as to the competency of the testimony to prove 
malice.” 

“When from the evidence the jury are satisfied of the 
previous existence of malice in the slayer, its continuance 
down to the perpetration of the homicide must be presumed, 
unless there is evidence to rebut it and show that the wicked 
purpose has been abandoned.” 

When it becomes necessary to decide whether the killing 
was upon an antecedent grudge or on a recent provocation, 
in order to determine the guilt of the prisoner as to murder 


or manslaughter, we hold the rule to be this: When an an- © 


tecedent grudge has been proved and there is no satisfactory 
evidence to show that the wicked purpose has been aban- 
doned, it must be clearly shown to the jury that the provo- 
cation was a grievous one in order to warrant them in finding 
that the blow was struck on the recent provocation and not 
on the old grudge. . 

In some of the States it has been decided that when a 
deliberate purpose to kill or to do great bodily harm is 
ascertained, and there is a consequent unlawful act of killing, 
the provocation, whatever it may be, which immediately 
precedes the act, is to be thrown out of the case and goes 
for nothing, unless it ean be shown that this purpose was 
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abandoned before the act was done. State vs. Jolinson, 3 
Iredell’s Rep., 354; State vs. Ferguson, 2 Iill’s 8S. C. Rep., 
619 ; State vs. Jane, + Iredell’s Rep., 113; State vs. Tolley, 
3 ib., 424; Stewart vs. The State, 1 Ohio Rep., 66. 

It is assigned as error “ that the jury in making and ren- 
dering their verdict, did not give to the accused the benefit 
of the reasonable doubt fairly arising on the evidence as to 
whether he was guilty of murder or manslaughter, to the 
benefit of which doubt the accused was entitled by the law 
of the land, and which was given in charge by the court.” 

We can see no means by which this court can ascertain if 
there was a rational doubt in the minds of the jury as to 
the guilt of the prisoner. On this point they were properly 
charged by the court as to the law, and we presume, from 
the facts of this case, they entertained no reasonable doubt 
of guilt. 

If the evidence established that it was a case of homicide, 
without malice and upon reasonable provocation, it would 
then be the duty of this court to grant the accused a new 
trial, regardless of any doubt or absence of doubt on the 
minds of the jury, which we cannot know existed. But 
from the views herein expressed by the court, it will be seen 
that we are of opinion that the jury might well find the 
killing to have been upon express malice, or upon implied 
malice, arising from the circumstances attending the killing. 

The judgment and sentence of the court below is affirmed, 
which will be certified to the Judge of the Suwannee Cir- 
cuit, in order that the said judgment and sentence may be 
carried into effect. 
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. The carrying arms on the person partially concealed is construed to be 
a violation of law prohibiting the carrying of arms secretly. The statute 
provides that arms shall be carried openly outside of all the clothes. 


Appeal from Suwannee Circuit Court. 

This case was decided at Tallahassee. 

A statement ot the case is contained in the opinion of the 
Court. 


John A. Warrock and A. A. Knight for Appellant. 


The appellant excepts to the charges of the Judge in the 
court below, and insists that a weapon carried on the person 
so as to be seen, does not come within the statute, “ se- 
cretly.” Thomp. Dig., 498. 

That in this case the pistol was partly in the band of the 
pantaloons and partly out, so that it could be seen by any 
and all, and therefore not concealed. Ibid. 

That the proviso means any pistol outside of all his 
clothes, so that it may be distinguished. Ibid. 


The Attorney General for the State. 
BAKER, J., delivered the opinion of the Court: 


This is an appeal from the Circuit Court of Suwannee 
county. 

The defendant was indicted, tried and convicted for carry- 
ing arms secretly, and fined twenty-five dollars. 

The witness, Joseph Stewart, testified on the trial of the 
case that he met the defendant on the road from Houstoun ; 
passed close by him; saw the butt of a pistol sticking out of 
his pants ; sometimes his coat covered the pistol, at other 
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times not; saw the defendant on another occasion with the 
same pistol in his hand; knew it to be the same; the de- 
fendant did not put it under his clothes but laid it on the 
table, &c. 

The court charged the jury that if they found at any time 
the pistol was covered by the coat, or if it was stuck in his 
pants and a part of it exposed, “that, under the statute, it 
was not carrying arms openly outside of all the clothes.” 

The defendant’s counsel excepted to the charge of the 
court, and “insisted” that “a weapon carried on the person 
so as to be seen, does not come within the statute “secretly ;” 
2d, that the proviso means “ any part of the pistol outside of 
all the clothes so that it may be distinguished.” 

The statute under which this indictment was found pro- 
vides, “that hereafter it shall not be lawful for any person 
in this State to carry arms of any kind secretly on or about 
their person, &c.: Provided, that this law shall not be so 
construed as to prevent any person from carrying arms 
openly outside of all their clothes.”. Th. Dig., 498, $5. 

The Legislature by which this act was passed evidently 
attached to it more than usual importance, regarding the 
enforcement of its provisions as necessary for the protection 
of human life, and for the preservation of the peace and good 
order of the State. And to secure this desired end they 
made it the “duty of the Judges of the Circuit Courts in 
this State, to give the matter contained in this act in special 
charge to the Grand Juries in the several counties in this 
State, at every session of the court.” Thomp. Dig., 498. 

The statute was not intended to infringe upon the rights 
of any citizen to bear arms for the “common defense.” It 
merely directs how they shall be carried, and prevents indi- 
viduals from carrying concealed weapons of a dangerous and 
deadly character, on or about the person, for the purpose 
of committing some malicious crime, or of taking some 
undue advantage over an unsuspecting adversary. When 
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no such evil intentions possess the mind, men in vexed as- 
semblies or in public meetings, conscious of their advantage 
in possessing a secret and deadly weapon, often become in- 
sulting and overbearing in their intercourse, provoking a 
retort or an assault, which may be considered as an excuse 
for using the weapon, and a deadly encounter results, 
which might be avoided where the parties stand on a per- 
fect equality, and where no undue advantage is taken. 

We have seen that the legislature, in view of the public 
policy which called for the passage of this act, in the most 
emphatic manner, makes it the duty of the Judges of the 
Circuit Courts in the State to use all their legitimate powers 
for the purpose of having this law enforced in every locality 
or county, strictly in accordance with its spirit and meaning, 
and in view of the mischief it was intended to remedy. 

It isurged by the counsel for appellant, that if any part 
of the weapon can be seen, it is not carried secretly within 
the meaning of the statute. If there could be any doubt 
about the proper construction to be given to this part of the 
statute, it would be removed by the clear and explicit lan- 
guage used in the proviso, which only authorizes arms to be 
carried openly outside of all the clothes. 

The carrying of weapons, therefore, about the person, in 
any other manner, is illegal, and makes the party liable to 
the penalties imposed by the statute. 

In the case before us, the pistoi was at all times partially 
concealed by the pants, and sometimes entirely concealed 
by the coat, which brings this case within the very letter of 
the statute. 

The charge of the Judge in the Circuit Court was in ac- 
cordance with the law, almost in the exact language of the 
statute. The verdict of the jury is fully sustained both by 
the law and the evidence. 


The judgment is affirmed with costs. 
18 
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A. A. Ocuus vs. Surtpon, Hoyt & Co. 


1. The rule of Court which prescribes that unless the declaration be filed 
by the first day of the second term, the cause shall be dismissed, is not 
mandatory upon the Court, but is only a right or privilege accorded to 
the defendant, to have the same dismissed upon motion. 


2. A waiver of precipe and summons and an acknowledgment of service, 
endorsed upon the declaration, is not to be so construed as to deprive 
the defendant of his right to make defense to the suit. 


3. Both by the rule of the common law and by the statute of Florida, a 
Judge is precluded from sitting on the trial of any cause in which he 
may have a pecuniary interest. Whether under the second section of 
the Act of 1862, the defendant may waive the objection. Query ? 


This case was decided at Tallahassee. 
Appeal from Suwannee Circuit Court. 


McLeod & Broome for Appellants. 


The following are the material points in the case : 

The appellant, on the 26th day of Dec., 1866, made a cer- 
tain promissory note in writing, as follows: 

$561. One day after date, I promise to pay to the order 
of Thomas T. Long five hundred and sixty-one dollars, for 
value received, Dec. 26th, 1866. 

A. A. OCHUS. 

The said note was thus endorsed : 

“ Pay to the order of Sheldon, Hoyt & Co., waiving pro- 
test and notice. 


THOS. T. LONG.” 
On the 4th day of April, 1867, the said Sheldon, Hoyt & 
Co., by their attorney, Jesse. Finley, presented to appel- 
lant a declaration declaring on the beforementioned note, 
with this endorsement on same: 
“TT waive precipe and summons, acknowledge service, and 
agree that the fall term of this court for 1867, shall be judg- 
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ment term, April 4th, 1867.” And this appellant was asked 
to sign same, which it appears was done. 

On Monday, the 21st day of October, A. D. 1867, the 
Fall Term of the Circuit Court in and for Columbia county 
of the Suwannee Circuit, was opened. 

On Wednesday the 23d, the third day of the term, the pa- 
pers in the case were filed and the case called, and the court 
entered the following order : 

“ Judgment by default, clerk to assess, Oct. 23d, 1867, 
stay of execution to Dec., 1867.” The appellant objecting 
and tendering the following errors : 

First. That in waiving precipe and summons and ac- 
knowledging service as endorsed on the back of the decla- 
ration, the said Ochus did not waive any other of his legal 
rights of defense or requirements of the law as contained in 
the statutes and the rules and practice of the court. Now, 
the plaintiffs, not having filed their declaration in accor- 
dance with the law and the rules and practice of the court, 
the said defendant never had his day in court, therefore it 
was error in the court to grant judgment. 

Second. The declaration not having been filed on or be- 
fore the first day of the second term, there was not legally a 
case in court, therefore it was error in the court to grant 
judgment. 

Third. That the declaration not having been filed on or 
before the first day of the second term, the suit was, by the 
operation of the law and the rules and practice of the court, 
dismissed, and the court erred in granting judgment. 

Fourth. That the consent endorsed on the back of the 
declaration that the Fall Term, A. D. 1867, should be 
judgment term, waived no rights of defense or requirements 
of the law, save those specifically waived, and the plaintiffs 
were bound equally with the defendant to conform to the 
rules of practice and pleading. 

Fifth. Forasmuch as the note upon which judgment was 











SUPREME 





COURT. 





Ochus vs. Sheldon, Hoyt & Co.—Argument of Counsel. 








Long, and the said Judge Thomas T. Long, being 
the Judge who presided upon this judgment, he being 
an interested party, was disqualified from trying said 
cause, by interest, (he supposing it was by consent.) 
Now, as this defendant did not waive this objection, the 
court erred in granting judgment. 

On the 20th of January, 1868, the Judge thus endorsed 
the errors: 

“T hereby certify that the above bill of exceptions is 
true and contains the decision of this court. 

THOS. T. LONG, 
Judge C. C. S. C.” 

* January 20, 1868.” 

We submit the following points of law as correct and ap- 
plicable to the cause in argument : 

First. The statutes and rules of courts permit a party 
defendant to have his day in court by providing that the 
declaration must be filed at least six munths before the party 
defendent can be forced to trial. The lenity of the law 
gives that time to prepare his defense after he is informed of 
the charges against him. Thomp. Dig., 330; Rules of 
Court, heading “ Declaration,” parts 1 and 2. 

Second. In the event the declaration is not filed on or be- 
fore the first day of the second term, the suit is by the op- 
eration of the law and rules of the court dismissed. Thomp. 
Dig., 330; Rules of Court, heading “ Declaration,” pa. 2. 

Third. The declaration not being filed on or before the 
first day of the second term, there was not legally a suit in 
court. Thomp. Dig., 330; Rules of Court, heading “ De- 
claration,” pa. 1 and 2. 

Fourth. The waiver of precipe and summons and consent, 
that the Fall Term, 1867, should be judgment term, is an 
agreement conditional in its nature, and is equally binding 
upon plaintiffs and defendant, and the express waiver of cer 
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tain named requirements of the law is to the exclusion of 
those requirements of the law not mentioned. 2 Parsons 
on Contracts, 27, 28, 49, 50, 52, 53, 189; 7 T. R., 383; 
Broom’s Legal Maxims, 505, 521, marginal; Coke on Lit- 
tleton, 210, a. ; 

Fifth. An order of court, granted by a Judge disqualified 
by law, is null and void, and a mistake on the part of a 
Judge is ground upon which a judgment, based on that mis- 
take, will be set aside. Pam. Acts 5th Session of Florida, 
page 124, Acts 62; 19 John., 172; 13 Mass., 341; 10 
Fla., 218. 


J. J. Finley for Appellee. 
DuPONT, C. J., delivered the opinion of the Court : 


The record before us shows the following state of case: 
At the fall term of the Cireuit Court, holden in and for the 
county of Columbia, the counsel for the appellees, who were 
plaintiffs in the court below, obtained leave to file a preecipe, 
summons and declaration in the case, under and by virtue 
of an agreement endorsed upon the declaration, in the fol- 
lowing words, viz: “I waive preecipe and summons and 
acknowledge service, and agree that the fall term of this 
court for 1867 shall be the judgment term. 

“Signed, A. A. OCHUS. 

“ April 19th, 1867.” 

On the same day, to-wit, on the 23d day of October, the 
following entry of judgment was made: “ And now on this 
day came the parties, by their attorneys, and the defendant 
saying nothing in bar or preclusion of the plaintiffs’ demands : 
It is ordered and adjudged that the plaintiffs do recover of 
the defendant and that the clerk do assess the damages.” 

It is also made to appear that the cause of action sued 
upon is a promissory note made payable to the Judge who 
presided, and by him endorsed to the plaintiffs. 


en aoe 
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The substance of the errors assigned is as follows: 

“1st. That the declaration not having been filed on tlie 
first day of the second term, the case stood as dismissed un- 
der the rules of court.” 

2d. That in waiving precipe and summons and acknowl- 
edging service, as endorsed on the declaration, the defendant 
did not waive his legal right to make defence to the action. 

3d. That the presiding judge was disqualified by interest 
from sitting on the trial of the cause. 

We now proceed to consider, in their order, the several 
errors assigned. And first, the 15th rule adopted for the 
regulating of proceedings in the Circuit Courts, provides that 
“all declarations must be filed on or before the first day of 
the term, and if not filed by the first term thereafter, the 
suit shall be dismissed.” 

The record shows that the declaration in this case was not 
filed until the third day of the term, and it is insisted in 
argumont that, under the operation of this rule, the case was 
¢pso facto dismissed and the cause out of court. We think 
that this construction of the rule is too stringent, and that 
the rule was designed only to give to the defendant a privi- 
lege, of which he might or might not avail himself. 

In the record before us there is nothing to show that any 
objection was taken by the defendant in the court below, 
but there 1s the most conclusive evidence contained in the 
entry of the judgment itself that both parties were present 
by their counsel, and that the defendant said “nothing in 
bar or preclusion of the plaintiffs’ demand.” In this state 
of case we think that the defendant, having neglected to 
claim his privilege in the court below, cannot be permitted 
to do so in this court. The first assignment of error is, 
therefore, overruled. 

The 2d error assigned is, “that in waiving precipe and 
summons, and acknowledging service as indorsed on the 
declaration, the defendant did not waive his legal right to 
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make defence to the action.” The proposition contained in’ 
this assignment of error is undoubtedly correct, and were it 
sustained by the history of the case as detailed in the record, 
would be conclusive of the cause. But in no part of that 
record does it appear that the defendant made any effort to 
defend, or that he was debarred from this legal right by any 
ruling of the court below. As it comes before us unsus- 
tained by any facts contained in the record, it is simply the 
enunciation of an abstract proposition and has no bearing 
upon the case, and as this court deals only with the facts of 
the case as authenticated by the record, this assignment is 
also overruled. 

The 3d error assigned is, that the judge who presided at 
the rendition of the judgment was interested in the result 
of the suit. This assignment is abundantly sustained by the 
facts as set forth in the record, for it is there shown that tle 
note which constituted the cause of action bears the indorse- 
ment (with a special waiver of protest and notice,) of the in- 
dividual who presided as judge at the trial of the cause. 

It is a canon as old as the common law itself that no man 
shall be permitted to give judgment in his own cause. Vide 
Black. Com. Book III, page 298, note a. It seems, however, 
that in proceedings under the common law this objection 
might be waived by the defendant so as to preclude him 
from taking advantage of it, (ib. note 11,) and such seems 
to have been the rule in our courts, until the enactment of 
the statute in 1862, which provides “that no Judge of any 
Court, or Justice of the Peace, shall sit or preside in any 
cause to which he is a party, or in which he is interested, or 
in which he would be excluded from being a juror by reason 
of interest, consanguinity or affinity to either of the parties ; 
nor shall he entertain any motion in the cause other than to 
have the same tried by a competent tribunal.” 

The second section of the act provides, “ That the judge 
or justice so incompetent, shall retire of his own motion and 
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and all judgments, decrees and orders, made by a judge or 
judges so incompetent, shall be ef no force or validity, and 
are hereby declared to be null and void, except an order for 
the trial of the cause as hereinbefore provided.” Pamph. 
Laws of 1862, page 13. 

There is no evidence in the record before us, that the de- 
fendant had waived his right to object to the presiding Judge 
as an interested party, even if such waiver be admissible un- 
der the construction to be given to the 2d section of the act. 


_ And, in the absence of such evidence, we think that the ob- 


jection under this assignment is well taken, and is fatal to 
the judgment rendered in the court below. 

Let the judgment be reversed and set aside, and the cause 
remanded for a new trial in the court below. 





E. Srurson & Co. vs. Kuigur & Frasier. 


1. An attachment bond executed by an attorney at law, in his own name, 
binding himself and not his principal, and signed by two good and suf- 
ficient securities, is sufficient under the statute to sustain the writ of at- 
tachment. 

2. The third rule of Court does not conflict with the statute authorizing an 
attorney at law to sign an attachment bond binding himself and not his 
principal. 

3. The notice required in attachment suits is to enable defendant to appear 
and plead to the merits of the cause, and not to appear and contest the 
validity of the writ, and the only limitation to the time of notice is, 
that no judgment can be rendered before satisfactory proof of such no- 
tice. 

. To obtain the writ of attachment it is only necessary to file the propel 
affidavit and bond with the clerk—a precipe is not required by law 
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The time of filing the affidavit for attachment is made by statute, for 
all legal purposes, the date of the commencement of the suit. 

. The rule of this Court, adopted in 1854, was not intended to regulate the 
practice in the Circuit Courts. It is directed to the clerks in making 
up a record to be used in this Court, to copy the papers in the order in 
which they were originally filed. 


ot 


Appeal from Suwannee Circuit Court. 
This case was decided at Tallahassee. 


J. J. Finley, Attorney for Appellants. 


James Banks, McLeod and Broome, for Appellees. 
BAKER, J., delivered the opinion of the Court: 


This suit was commenced by attachment in the Circuit 
Court for Columbia county, in the Suwannee Circuit. 

The record shows that the affidavit was sworn to by J. J. 
Finley, the attorney for Elias Simpson & Charles John 
ston, merchants and partners doing business in the city of 
New York, under the name and style of E. Simpson & Co., 
and filed on the 1st day of February, 1867. On the same 
day the attachment bond was filed, signed by the said J. J. 
Finley, R. T. Gist and A. A. Ochus, and was approved by 
the Clerk of the Court. Upon the filing of said affidavit 
and bond, an attachment was issued and levied upon the 
goods and chattels of Knight & Frasier, the appellees. The 
return of the Sheriff shows that the levy was made on the 
2d day of February. 

The attorneys for defendants gave notice that on the 16th 
day of March, they would make a motion, before the Hon. 
T. T. Long, to “dismiss and dissolve the attachment :” 

1st. Because no bond has been properly signed and deliv- 
ered, as the law required. 

2d. That no service of process ever has been made. 

19 
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3d. Because there is no precipe sued out authorizing 
the issue of writs of attachment. 

4, Because the affidavit is incomplete. 

The court, after hearing the argument of counsel on said 
motion, “ordered and adjudged that the said motivu be sus- 
tained ; that the said writ of attachment be dissolved, and 
that the suit be dismissed.” 

The errors assigned are four in number, alleging that the 
court erred in dissolving the attachment and dismissing the 
suit upon the exceptions upon which the motion was based. 
It does not appear from judgment of the court whether all 
the exceptions taken were sustained, or only a part; it is 
therefore necessary that all should now be considered. 

In the exception taken to the affidavit, it is not shown in 
what part it is alleged to be “incomplete.” Upon examina- 
tion the affidavit is found to be drawn with the usual profes- 
sional skill, setting forth all the allegations necessary to sus- 
tain an attachment suit, and is sworn to by the attorney for 
plaintiffs, and inasmuch as the point was not pressed in the 
argument before this court, we presume it was not relied 
upon, or wholly abandoned. 

The exception taken to the execution of the bond was 
strongly urged by the counsel for appellees. They insist 
that the bond could not be legally executed by J. J. Finley, 
in his capacity of an attorney at law; that the bond required 
by the statute must be executed by the plaintiff or by his 
attorney in fact, and to maintain this position rely on the 
act which provides that no attachment shall issue until the 
party applying for the same, shall, by himself or by his 
agent or attorney, enter into bond with at least two good 
and sufficient securities. Thomp. Dig., 368. 

In the case of Conklin & Smith vs. Goldsmith, 5 Fla., 
280, the questions arising under this statute were fully dis- 
cussed. The peculiar phraseology used makes its construc- 
tion difficult. The court, however, after a careful examina- 




















TERMS HELD IN 1867-’8. 

















Simpson & Co. vs. Knight & Frasier—Opinion of Court. 








tion arrived at a conclusion and gave a definition of the act 
which has been received and acquiesced in by the legal pro- 
fession as well as the legislature, for many years, as the law 
of the State, and nothing has been presented in the argu- 
ment on this case to induce this court to overrule that deci- 
sion. Mr. Justice Semmes who delivered the opinion of the 
court, said: “The main object of that part of the statute 
was to protect the debtor from an improper use of the rem- 
edy, by requring two good and sufficient securities to the 
bond. This object can as well be accomplished when the 
agent executes the bond in his own name as in the name of 
his principal.” 

In the case before us, an attorney-at-law executes the bond, 
and binds himself that he may obtain the writ of attachment 
for the benefit of his client. Since it has been settled that 
an agent can sue out a writ of attachment for his principal, 
by executing the bond in his own name, it seems easy to ar- 
rive at the conclusion that the statute confers equal authori- 
ty upon an attorney-at-law. The reasoning of the court in 
the above stated case is based in part upon the use of the 
word attorney in the statute in contra-distinction to the 
word agent, it being the duty of the court to construe the 
law if possible, so as to give a meaning and effect to every 
word and clause in the act. “It could not have been con- 
templated in the use of the word attorney to imply he should 
be one in fact, but an attorney-at-law, unless we conceive 
the folly that after the word agent, the legislature should 
have seen the necessity of the relative term, conveying the 
identical same idea. If the word attorney does not mean 
one at-law, then it must be rejected as unmeaning and su- 
perflous.” Conklin and Smith vs. Goldsmith, 5 Florida 283. 

It is objected to this construction, that an attorney-at-law 
cannot execute an attachment bond without violating the 
third rule of court. “That no attorney or other officer of 
court shall enter himself, or be taken as bail in any criminal 
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case, or as security in attachment, appeal, or writ of error, 
or other proceeding in court, on pain of being considered in 
contempt, and of having the proceedings dismissed, on ac- 
count thereof.” The decision in the case of Love vs. Shef- 
felin & Co., 7 Fla., has been cited to sustain this objection. 
Neither the rule nor the decision seem to apply to this case. 
The rule prevents an attorney-at-law from signing an attach- 
ment bond as security, and was doubtless framed in refer- 
ence to the authority granted under this statute—to make 
himself the principal. 

Chief Justice Baltzell who delivered the opinion in the 
Love & Sheffelin case, must have been familiar with the de- 
cision in the case of Smith & Conklin vs. Goldsmith, and if 
he had supposed that any conflict existed between the ruling 
in that case, and the rnle of court which he considered so 
elaborately, he would have made some comment and not 
pass it over in silence. 

In that opinion the Chief Justice gives as reasons for the 
adoption of the rule, that it was necessary to protect suitors, 
and to secure them a fair and impartial trial,Jby preventing 
officers of the court from voluntarily assuming liabilities, 
which would necessarily bias the judgment and secure them 
as active partisans on one side or the other of a cause, and 
perhaps enable them to impede or prevent the great ends of 
justice. Love vs. Sheffelin & Co., 7 Fla. 

This reasoning certainly applies with great force to many 
of the officers of the court, but not so clearly to attorneys-at 
law, who generally have the very strongest motives for es- 
pousing one side or the other of every cause they undertake. 
Motives higher and stronger than mere personal liability for 
costs, and it docs not follow that they thereby impede and 
prevent the great ends of justice. The statute by conferring 
this authority seeks to secure and does not tend to impede 
or prevent the ends of justice as the remedy afforded by at- 
tachment would in many cases be unavailing, if the absent 
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creditor is required to furnish a special authority to execute 
the necessary bond, in anticipation of his debtors fraudulent 
acts. 

The next exception taken, was, that no process was served 
on the defendants. That under the act of 1833 the defend- 
ants were entitled to notice of the issuing of the writ of at- 
tachment. It is true that the statute does require notice to 
be served personally or by publication, when the property 
attached is not replevined ; and further, that such notice 
shall require all persons interested, to appear and plead to 
the declaration filed in such case, and it shall and may be 
lawful for the court, upon satisfactory proof of such notice, 
and upon the finding of the jury of inquest to be called for 
that purpose, to award tbeir judgment upon said finding.— 
Tho. Dig. 369, sec, 3. 

The object of the notice required is not to notify the de- 
fendant to appear and contest the attachment by motion to 
dissolve or quash the writ, and can in no way affect its 
validity. The notice is to appear and plead to the declara- 
tion filed in the case, to give the defendant an opportunity 
to set up any defence he may have to the plaintiffs’ cause, 
or in any legal way contest the validity of the claim against 
him. 

The statute fixes no time when such notice shall be given, 
and the only limitation or restriction in the act is that the 
plaintiff cannot obtain his judgment until he has made satis- 
factory proof of notice. 

The only remaining exception for consideration is “ That 
no precipe was sued out authorizing the issue of the writ of 
attachment.” 

The attachment law passed in 1834, clearly specifies all 
the conditions required of the Plaintiff to enable him to sue 
out a writ of attachment. He must by himself or by his 

gent or attorney, first file with the clerk an affidavit and 
vond in the manner and form provided in the act; but no 
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precipe is required or mentioned, either in this statute or in 
the act regulating pleadings in attachment suits, which di- 
rects that the filing of declaration and other proceedings 
shall be governed by the same rules as pleadings in other 
suits at law. Tho. Dig. 369. 

The act approved November 23, 1828 requires, that in all 
personal actions a memorandum or priecipe shall be filed 
with the clerk before summons can be issued to the defend- 
ant. In the second section of that act, the clerk is required 
to transcribe such priecipe in a book to be kept for that pur- 
pose, before issuing the summons, “and to make in said 
book a similar memorandum of cases commenced by attach- 
ment, which precipe or memorandum shall have date on 
the day when said precipe is received by the clerk, or when 
the affidavit is filed with him to obtain process against the 
estate of defendant.” 

The statute here makes a clear distinction between the 
manner of commencing a suit against the person and against 
the estate of the defendant. In the one case the precipe is 
required to be filed and recorded before a summons can issue 
to the person ; in the other, the filing of the affidavit is the 
first act necessary to obtain. process against the estate of de- 
fendant ; and the date of filing the affidavit as well as of filing 
the precipe is made by statute, for all legal purposes, to be 
the time when such suits can actually commence. Thomp. 
Dig. 325. 

The rule of this court adopted in the year 1854, has been 
quoted as authority to sustain the position that a preecipe is 
necessary before an attachment can issue. Such was not 
the intention of the court, and we do not see how the rule 
can admit of any such construction ; it was adopted to reme- 
dy the careless and irregular manner in which records were 
often sent up to this court. It requires “first the praecipe 
and summons, affidavit and bond for attachment and other 
proceedings, with the writ issued thereon with return ; sec- 
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ond, declaation and other pleadings,” &e. The obvious 
meaning of the rule is that when a suit is commenced by 
preecipe such preecipe with the summons shall be placed 
first on the Record, and when commenced by affidavit and 
bond for attachment or replevin suits, such affidavit and 
bond with the writs issued thereon shall be entered first on 
the record; then follows the declaration and other pleadings. 
The rule does not pretend to regulate any practice in the 
Circuit Courts. It merely directs that the papers in the 
court below shall be copied into the record in the order in 
which they were originally filed. 

Having thus fully considered all the questions presented 
by the record for our decision, it is our opinion that the as- 
signment of errors by appellants was properly made, and 
that the judge of the Circuit Court erred in sustaining de- 
fendant’s motion to dissolve the attachment and dismiss the 
suit. 

It is therefore ordered that the judgment be reversed and 
the vase remanded to the Circuit Court for further pro- 
ceedings. 


Strate oF Fiorma vs. James Mapott. 


1. The separation of a juror from his fellows, after the jury have beeti 
sworn, and before they have rendered a verdict, without the consent of 
the Judge, will not “per se” avoid the verdict. It will amount to a 
contempt of court on the part of the juror, for which he may be pun- 

ished by fine or imprisonment, or both. 

2. When a juror separates from his fellows after he has been sworn and 
before verdict, without the consent of the court, and it can be shown 

that during the separation there is a reasonable cause to apprehend 
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that some improper practice had taken place, or some undue influence 
exerted over the juror, it will be the duty of the court, in the exercise of 
asound discretion, to set aside the verdict and award a “venire de 
novo.” 


3. A verdict should never be set aside for a juror’s misbehavior towards 
the court, unless it is prejudicial to one or other of the parties. 


4. In trials for offences punished capitally, the conduct of a juror who sep- 
arates from his fellows, should be subjected to the most rigid scrutiny in 
order to ascertain if it was blameless while separated from his fellows, 
and the verdict should only be allowed to stand when the prosecution 
can show that there was ho opportunity to tamper with the juror, or to 
influence him in finding his verdict. In all cases other than capital fel- 
onies, the verdict should stand, unless the party against whom it is 
given can show improper influences were used to produce it. 

5. When a person is called as a juror, he may be examined on “ voir dire” 
and asked whether he is twenty-one years of age? Whether he has 
the requisite property qualificdtions? Whether he is interested in the 
result of the suit, or is of kin to either of the parties? And whether he 

is a citizen? and, inndeed, all questions that are pertinent, the answer 
to which will not tend to degrade the juror, or be to his dishonor or dis- 
credit. In prosecutions for felony, he may be further interrogated as 
to whether he has made up and expressed an opinion as to the guilt or 
innocence of the accused. 

6. If parties in civil suits, or the accused in criminal prosecutions, omit to 
enquire into the qualifications of a juror when he is called to the book 
to be sworn, and to make objection to him before he is sworn, it will be 
too late to raise the objection after he has been sworn. 

7. When a party has the right to object to a juror in civil suits, or to chal- 
lenge him in criminal prosecutions, and neglects or omits to do so before 
the juror is sworn, it would require a strong case of hardship to induce 
the court to interfere to set asidé a verdict and award a “ venire de 
novo.” 

8. An appellate court will relieve a party by setting aside the verdict and 
awarding a “venire de novo” where one of the jurors who served on 
the trial had been convicted of an infamous crime, which fact was un- 
known to the party at the time of the trial, and about which he would 
not be allowed to enquire on “ voir dire.” Juries must be “ prodi et le- 
gales homines.” 

9. A large discretion is vested in the Judge who tries the cause in the 
court below; and if from any cause the mind of a juror is not ina 
proper and fit state to render an impartial verdict, the Judge who pre- 
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sides at the trial, in the exercise of a sound legal discretion, should 
award a “ venire de nove,’ in order that the ends of justice may be at- 
tained. 


10. The incompetency that will authorize the court to interfere after a ju 
ror has been sworn, must be of such a character as would defeat a fair 
and impartial trial, if the juror is permitted to serve or the verdict is al- 
lowed to stand. 


11. A fixed domicii of the juror in the county in which the court is held, 
without regard to Jength of time of such domicil, if sufficient to consti- 
tute the party a juror, and neither the want of length of residence or 
qualification as a householder, is such an objection to a juror as will jus- 
tify the setting aside a verdict. 

Appeal from Nassau Cireuit Court. 
This case was argued at Lake City and decided at Talla- 
hassee. 


James Banks for Attorney General, tor the State. 
C. P. Cooper for James Madoil. 


Ist Exception: Wills’ Circumstantial Evidence, pages 
(marginal) 161, 150. 

2d Exception: Arch. Crim. Prac. and Plead., vol. 1, 
(6th edition by Waterman) pages 125, 125-1, 125-2, 125- 
3, 125-4. 

3d Exception: Plee. Sup. Ct. Rep.; vol. 5, page 285; 
Simon, a Slave, vs. The State of Florida, Ga. Sup. Court 
Rep., vol. 10, page 512. 

4th Exception: Biil of Rights, Constitution of Florida 
of 1865; page 441, Case of Holden vs. The State 18th, 
Ibid. ; page 511, Berry vs. The State. 

5th Exception: Thompson’s Dig., 344 and 345 ; Fla. Sip. 
Ct. Rep., vol. 9; O’Conner vs. The State, page 215; Con- 
stitution of Florida, Art. 6, Sec. 1. 

6th Exception: Fla. Sup. Ct. Rep., vol. 9; Cato, a Slave, 
vs. The State, page 163; Ibid. O'Conner vs. The State, 
page 215; Ga. Sup. Ct. Rep., vol. 10, page 512. 
20 
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A statement of the case is contained in the opinion of the 
Court. 


DOUGLAS, J., delivered the opinion of the Court : 


At the Spring Term of the Cireuit Court for Nassau 
county, Suwannee Circuit, the appellant, James Madoil, 
was indicted for larceny in feloniously taking and carrying 
away asail of the vaiue of forty dollars. Gu ihe trial the 
accused was convicted and sentenced to pay a fine of $200. 
On a subsequent day of the term, a motion was made in ar- 
rest of the judgment, and the following reasons assigned : 

1. That the jury adjourned and separated without the 
consent of the accused or the order of the Judge, before ren- 
dering a verdict, and were not during the adjournment and 
separation in charge of an officer. 

2. That one or more of the jurors were not houseliolders. 

3. That one of the jurors had not been a resident of Nas- 
sau county but for three months, although a citizen and res- 
ident of the State of Florida for twenty-four years. These 
are the facts presented by the record, though on the argu- 
ment at bar other facts and circumstances were mentioned 
as having taken place on the trial in the court below. 

Before proceeding to decide the only questions raised and 
presented by the record, we must again animadvert upon 
the imperfect manner in which the records are brought to 
this court from the courts below. It is frequently made 
known to this court in argument, that important decisions 
and rulings have been made in the court below, on the trial 
of a cause, yet the record shows nothing of the facts on 
which these rulings and decisions were made, and it may 
thus well happen that injustice is done to parties because 
this court is not put in possession of the necessary informa- 
tion to enable it to decide the matter understandingly. We 
have often called the attention of the profession to the im- 
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portance of presenting, by a proper bill of exceptions, all 
facts which are not necessarily a part of the record, and 
which are relied upon as proper and necessary to a correct 
decision of the case. Our books of reports contain numer- 
ous decisions on this subject, and we again call the atten- 
tion of the members of the bar to the decisions made by this 
court on the subject. 

The clerks of the Circuit Courts, in many cases, are with. 
out experience, and they should receive aid and instruction 
from the attorneys who conduct the case in court. It too 
often happens that counsel suppose their duty ends when 
they have conducted a suit in court to judgment. 

The argument of a cause is by no means all the duty 
counsel owe to clients. It is quite as important that the 
record should be properly made up, so that the judgment, 
when obtained, will be secure from defect in the appellate 
court, because of an imperfect record. To this end it is 
proper that counsel should supervise the entries made of 
record in the progress of a trial, and if the judgment is ap- 
pealed from, it is important that he should have a proper 
record for the appellate court to pass upon. In this case 
there is no bill of exceptions showing what transpired on the 
trial, and the reasons assigned as ground for the motion in 
arrest of judgment are not supported by a bill of exceptions 
setting forth the facts on which the motion is based. Under 
this state of facts we might well affirm the judgment of the 
court below, without considering the grounds assigned for 
arrest of the judgment, as they do not appear upon the 
record, and are based upon facts which could only become 
a part of the record by a bill of exceptions, signed and sealed 
as the law directs; yet as we may infer that the circum- 
stances stated in the motion did occur, we will proceed to 
decide the questions raised. 

In considering the first question raised for our decision, 
we find on examination that the weight of authority is 
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pellant. The question was settled in England at an early 
late, and so far as we can see, remains unchanged up to the 
present time. 

The rule in the English courts as established by repeated 
decisions, seems to be this: That after a jury has been se- 
lected and sworn, and the cause submitted to them for their 
consideration, if they separate without the consent of the 
court, such separation will amount to a eontempt of court 
on the part of the jury, but it will not be good ground to 
make the verdict void, unless it is shown that during the 
separation there is cause to apprehend that some improper 
practice had taken place, and that by mixing with the mul- 
titude undue influence had been exerted over them, and 
that their verdict had been, or possibly might have been, in- 
fluenced by communicating with others. If such proof 
should be made, or if there should be well-founded appre- 
hension that the juror had yielded to improper influences, it 
would be the duty of the court to set aside the verdict, and 
to punish the misbehaving jurors. But in the absence of all 
such proof, there can be no good reason for setting aside the 
verdict on the ground that the jury had separated before 
they were properly discharged by the court. A verdict, it 
is said, should never be set aside for a juror’s misbehavior 
towards the court, unless it is prejudicial to one or other of 
the parties. 1 Halstead’s Rep., 110. 

In the case of the King vs. Woolf et al., 1 Chitty’s Rep., 
401, Abbott, Chief Justice, said : “ The only difference that 
can exist between the fact of the jury separating with or 
without the approbation of the Judge, as it seems to me, is 
this, that if it be done without the consent or approbation 
of the Judge, express or implied, it may be a misdemeanor 
in them, and they may be liable to be punished ; whereas, 
if he gives his consent, there will be no such consequence of 


separation.” See also 6 Term Rep., 530. 
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The rule in the English courts seems to be the same in 
civil and criminal cases. 1 Chitty’s Crim. Law, 643, 529. 
They make no distinction between felonies of the highest 
grades, such as treason and homicide, and civil suits between 
parties. The Judge looks to see if there is any reason to 
believe that the jury have yielded to improper influences, 
and if there is no such proof or charge, the verdict will 
stand though the jury may be punished for a misdemeanor. 

In support of the position that the separation of the jury 
will not avoid the verdict, ifthere is no impropriety on their 
part, see the following cases: The State vs. Babcock, 1 
Con. Rep., 401; Hawkins’ Book, 2, Ch. 22, Sec. 18; Ba- 
con’s Abrid. Title Jurors, letter M, page 2; 2 Hall, 306; 
Croke James, 22; 2 Bain & Ald., 462; 1 Chitty’s Crim. 
Law, 629; Winslow vs. Draper, 8 Pick., 170; The State 
vs. Prescott, 6 New Hamp., 287; 2 Southrad’s Rep., 827. 

Having shown what is the rule of decision in the English 
courts on this subject, we will now examine the decisions of 
some of the courts of this country. 

The American cases are not uniform in their rulings, yet 
it is believed that in general they agree with the decisions 
of the English courts. 

The case of McCoul, decided by the General Court of Va., 
the highest criminal court in the State, is the leading case 
against the rule as established by the English courts, but has 
not generally been adopted as law by the courts of the other 
States. In that case the general court held, that the separ- 
ation of the jury was sufficient cause for vitiating and set- 
ting aside the verdict. McCoul was put upon his trial for 
grand larceny, and was convicted by the jury. It was after- 
wards made known to the court by affidavits, that during 
the trial and before verdict rendered, two of the jurors had 
separated from their fellows. One of them, on the second 
day of the trial, had gone to the house at which he boarded, 
.zgainst the remonstrance of the officer in charge of the jury, 
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and remained absent about 20 minutes. Another juryman, 
in the morning of another day of the trial, attended by the 
officer, went to visit a sick child. They were absent about 
twenty minutes, and the officer remained below whilst the 
juryman went up-stairs to see his family, and was absent 
from the presence of the officer about five minutes. The 
General Court decided that such a separation as was proved 
in this case was suflicient cause for setting aside the verdict. 
See 1 Virginia Cases, 304. 

This was the first case on this subjeet decided by the 
courts of Va., and they have steadily adhered to the decision 
then made, in subsequent cases. 

In the State of New York, the rule of decision has been 
different. In the case of “ The People vs. Douglass,” which 
was a trial for murder, 4 Cowen’s Rep., 33, 34, 35, Judge 
Woodworth says: “On looking into the books, we 
do not find that mere separation of the jury has been held 
sufficient cause for setting a verdict aside, except in the case 
of The Commonwealth vs. McCoul. This case does go the 
length of saying that the court should guard against the pos- 
sibility of abuse by setting aside the verdict, if any of the 
jury depart from the control of the officer. But the court 
does not profess to go upon any adjudged case in England, 
and we think the English cases are founded on the better 
reason. These are uniform, that though the jury sep- 
arate, if there be no further abuse, this shall not vitiate the 
verdict, though it would be a contempt of court, if contrary 
to their instructions, and would be punishable as such.” In 
the case of the “ People vs. Douglass,” though the court 
held that the mere separation of the jury, without any 
further abuse, is not sufficient ground for setting aside the 
verdict, the court, notwithstanding, decided unanimously, 
that sufficient cause existed in that case for granting a new 
trial. The allegation on the part of the prisoner was, that 

















TERMS HELD IN 1867-’8. 





State of Florida vs. Madoil—Opinion of Court. 


two of the jury, not only separated from their fellows, but 
also drank whiskey, and conversed freely on the subject of 
the trial. 

In South Carolina it has been adjudged legal, when a trial 
for felony was suspended at night, to suffer the jury to dis- 
perse till the next morning. See Anderson’s Case, 2 Bai- 
ley’s Rep., 565. See also 1 Penn. Rep., 278; 1 Halstead’s 
Rep., 110; State vs. Babeock, 1 Conn. Rep., 401; Burrell 
vs. Phillips, decided in the U. States Cireuit Court by Story, 
J., 1 Gall. Rep., 360; 3 John. Rep., 252; 1 Cowen’s Rep., 
221. 

These decisions are in confirmation of the law as laid 
down by Chief Justice Abbott, in the case of the King 
vs. Woolf et al., and proceed upon the principle that the 
separation of the jury is not per se, a sufficient cause for 
setting aside and avoiding the verdict, but that there must 
be some proof showing cause to apprehend that some im- 
proper practice has taken place while the jury separated, 
calculated to influence their verdict, or that by mixing with 
the multitude they were subjected to improper influences. 
In the absence of such proof or suggestion, the verdict will 
stand though the court may punish the misbehaving jurors. 

In some of the States the courts have made a distinction 
between capital felonies and other offences, in the applica- 
tion of the rule. While we do not find this distinction sup- 
ported and sustained by the weight of authority, yet in tri- 
als for offences punished capitally, where one or more of the 
jury separate from their fellows, we think it should be shown 
that the separation was from urgent necessity, and that no 
opportunity was offered for any improper or undue influ- 
ence. In such cases the conduct of the absent juror should 
be subjected to the most rigid scrutiny, in order to ascertain 
if it was blameless while separated from his fellows, and the 
verdict should only be allowed to stand when the prosecu- 
tion can show that there was no opportunity to tamper with 
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the juror, or to influence him in finding his verdict. In all 
other cases other than capital felonies, the verdict should 
stand, unless the party against whom it is given can show 
improper influences were used to produce it. 

The case of The People vs. Douglass, and The State vs. 
Babcock, above cited, were trials for murder; also the case 
of The Commonwealth vs. Knapp, 10 Pick. Rep., and An- 
derson’s Case in 2 Bailey’s Rep., 565. In each of these 
eases the court held that the separation of a juryman from 
his fellows, was not per se, sufficient cause to avoid the 
verdict. 

Courts charged with the administration of the criminal 
law, cannot be too vigilant in guarding the rights of the ac- 
cused, and also in securing to the State a fair and impar- 
tial trial. To this end, efficient and trustworthy bailiffs 
should be appointed to attend upon the jury, and both the 
jury and the officer having them in charge should be in- 
structed as to their duty when out of the presence of the 
court. 

No higher offence can be committed against the adminis. 
tration of justice than misbehavior on the part of jurors af- 
ter a case has been committed to their charge. 

In this case the record shows that the Judge who presided 
on the trial, when it was made known to him that the jury 
had separated, instituted a strict inquiry into their conduct, 
and was satisfied from the proofs that there had been no mis- 
behavior on the part of the jury, as indeed none had been 
charged. 

The remaining error assigned is; that one or more of the 
jurors were not house-holders, and that one of the jury had 
not been a resident of the county in which the trial took 
place more than three months, though a resident and citizen 
of the State for about twenty-four years. 

As the question presented in this case is of frequent oc- 
eurrence in the courts of this State, we shall examine it at 
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more length than the case immediately under consideration 
would seem to require. 

When a person is called as a juror he may be sworn on 
his “voir dive,” and asked whether he is twenty one years 
of age, whether he is a houscholder, whether he is inter- 
ested in the result of the suit or is of kin to either of the par- 
ties? and whether he is a citizen; and, indeed, all questions 
that are pertinent, the answer to which will not tend to de- 
vrade the juror or be to his dishonor or discredit. 

In prosecutions for felony, he may be further interrogated 
by the court at the suggestion of the accused, as to whether 
he has made up and expressed an opinion as to the guilt or 
innocence of the accused, and the character of this opinion 
as to whether it is a fixed opinion, or only a hypothetical 
opinion that will yield to evidence given on the trial. If 
the parties in civil suits, or the accused in criminal prosecu- 
tions, omit to make the objection to a juror before he is 
sworn, it will be too late to do so after he has been sworn. 

There was formerly much doubt expressed in the books 
as to whether a juror might be asked in prosecutions for 
felonies, if he had made up an opinion against the accused, 
or if he had any prejudice against him. 

In the case of The King vs. Edmonds et al., 4 Barn. & 
Ald., 471, after conviction upon an indictment for a con- 
spiracy, the defendants moved for a new trial upon various 
vrounds. One was the refusal to allow the prisoners to ask 
jurymen as to supposed expressions by some of them, show- 
ing opinions hostile to the defendants and their cause. 


There was no attempt to prove any such expressions by ex- 
trinsic evidence, but it was proposed to obtain the proof by 
questions put to the jurymen themselves. The Judge who 
tried the case refused to allow such questions to be answered, 
and the court of King’s Bench held that he was right in this 
refusal. Abbott, Chief Justice, delivering the opinion of 
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the court, said: “The authorities showed that the juryman 
himself was not to be sworn when the cause of challenge 
tended to his dishonor; and it was a very dishonorable thing 
for a man to express illwill toward a person accused of a 
crime in regard to the matter of his accusation.” On the 
trial of Peter Cook, for high treason, 13 Howell’s State 
Trials, 334, the court held, that the juryman could not be 
asked on “voir dire,” whether he had said he believed the 
accused guilty, and such seems to be the settled law of Eng- 
land at this day. 

In the case of The State vs. Baldwin, 1 Constitutional 
Rep., 289, it was decided in South Carolina that the ac- 
cused could not compel a juror to declare whether he has 
formed in his own mind an opinion as to the guilt or inno- 
cence of the prisoner in regard to the offence with which he 
is charged ; but if the juror has expressed such an opinion, 
upon due proof of such declarations, he should be rejected as 
unworthy to sit upon atrial where the life of a man is con- 
cerned. This has ever since been the rule in South Carolina ; 
see The State vs. Sims, 2 Bailey’s Rep 29, and The State 
vs. Crank, ib., 66. In Pennsylvania the same rule prevails, 
4 Yates, 267. In New York and Virgin‘a the rule is differ- 
ent ; 7 Cowen’s Rep., 125; 2 Va. Cases, 378. The leading 
authority on this subject is the opinion of Chief Justice Mar- 
shall on the trial of Aaron Burr. On this trial the accused 
was allowed to ask the jurors, as they came forward to be 
sworn, if they had formed and expressed an opinion as to 
his guilt or innocence. Since that time most of the States 
have followed the rule as laid down by the Chief Justice ; 
it is the settled practice in the Federal Courts, and may be 
considered as the established law in this country. 

We have thus seen what are the rights of parties, and 
what questions may be propounded to jurors in civil suits, 
and in prosecutions for felonies ; and we have already shown 
if a party will not take his challenge before the juror is 
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sworn, he can never afterwards be allowed to challenge for 
a cause existing before he was sworn ; 3 Burrow’s Rep. 1858. 

“Were a defendant allowed to take his challenge to the 
jurors after the trial, he never would do it before, but would 
always rather depend upon moving the court for relief after 
trial ; for if heshould be acquitted he would say nothing about 
the disqualification of the juror, and if convicted, he would 
avoid judgment by offering his objection. This in fact 
would be placing him in a situation totally exempt from 
danger and from punishment, so long as he could get a 
juror sworn, against whom he could offer any legal objection, 
and would give him the additional advantage of several 
chances for his acquittal.” See the opinion of Haywood, J., 
in the case of the State vs. Greenwood, Hayw. Rep. 141. 

Where the party has the right to challenge either in civil 
suits or in criminal prosecutions, and neglects or omits to 
do so before the juror is sworn, it would require a strong 
ease of hardship to induce this court to interfere to set aside 
a judgment and award anew trial. There is, however, 
one case in which an appellate court will relieve a party, 
and that is, where one of the jurors who served upon the 
trial had previously been convicted of an infamous crime.— 
In such a case the party will not be permitted to ask the 
juror on “voir dire” if he has been convicted of an infa- 
mous crime, and he may thus be sworn on the jury, and the 
knowledge of his infamy obtained after he is sworn. Ina 
case like this, it would be the duty of the appellate court to 
set aside the judgment and award a new trial, for juries 
must be “ probs et legales homines.” 

A large discretion is vested in the judge who tries a cause, 
and this discretion will not be reviewed when rightfully ex- 
ercised in furtherance of the ends of justice. 

We have already seen from the authorities cited, that the 
incompetency of a juror is no ground for granting a new 
trial by this court; and that if the juror is not qualified to 
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serve, he must be objected to before he is sworn on the jury ; 
after he is sworn, it will be too late to raise the objection. 
If, however, from any cause, the mind of a juror who served 
on the trial is not in a proper and fit state to render an im- 
partial verdict, the court who tries the cause, in the exercise 
of a sound discretion, should grant a new trial, in order that 
the ends of justice may be attained. 

In the exercise of this discretionary power, courts should 
be careful not to give too much weight to charges of bias or 
prejudice made against jurors, but should require satisfactory 
proof that the charge is well grounded. Incompetency for 
the want of the requisite property qualification or residence, 
will not of itself be sufficient cause for setting aside a juror 
after he is sworn, or for granting a new trial. 

The incompeteney that will authorize the court below to 
interfere after a juror has been sworn, must be of such a 
character as would defeat a fair and impartial trial; of this 
the court below must judge in the exercise of a sound legal 
discretion. ° 

In this case, the only incompetency alleged against the 
jurors is, that one or more of them were not householders, 
and another had not resided in the county in which the trial 
was had more than three months. We do not think there 
were such objections to the jurors as entitle the accused to a 


new trial. 
The judgment of the court below is attrmed. 
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Bryan, Hartree & Co,, Apretiants, vs. Knigut & Fra- 
zIER, APPELLEES; C. R. Baker & Co., APPELLANTs, Vs. 
Knieutr & Frazier, APPELLEES. 


BAKER, J., delivered the opinion of the Court. 


These cases were commenced by attachment in Columbia 
County, Suwannee Circuit. On motion before the Hon. T. 
T. Long, Judge of that circuit, the attachments were dis- 
solved and the cases dismissed. The exceptions taken and 
errors assigned were the same as in the case of E. Simpson 
& Co. vs. Knight & Frazier, decided by this Court at its 
present term. 

In disposing of these cases it is only necessary to refer to 
the opinion of the court in that case, where all the points 
raiscd by the assignment of errors in these cases has been 
fully discussed and decided. 

It is therefore ordered that the judgment of the Circuit 
Court dissolving the attachments and dismissing the above 
stated cases be reversed and the cases remanded to the Cir- 
cuit Court for further proceedings. 





Wituiam H. Jernigan vs. Lurner & Co. 
McLeod & Broome for Plaintiff in Error. 
J. J. Finley tor Defendants in Error. 
DvPONT, C. J., delivered the opinion of the Court. 


This case was heard at the term of the Supreme Court held 
at Lake City in February last; and the assignment of errors 
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and the facts of the case are identical with those of the case 
of Adam A. Ochus vs, Sheldon, Hoyt & Co, with the excep- 
tion that no objection is made on account of the Judge being 
interested in the result. 

The conclusion arrived at, and the views expressed upon 
the two first errors assigned in that case, are conclusive of 
this case, and it is unnecessary to reiterate them. 

Let the judgment of the Court below be aflirmed with 


costs. 


Karte A. Weep, ApMInisTRATRIX, vs. PENELOPE L. STANDLEY. 


1. An agreement in writing properly executed, and stipulating that the 
amount due for rent of land should be paid before the crops are removed, 
held to be a “ security for the payment of money,” and under the pro- 
visions of the statute to operate as a mortgage. 

2. But being a mortgage on personal property, no lien is thereby created, 
unless it be duly recorded in compliance with the requisition of the 
statute. 

3. The act of 1865-6, entitled “ An Act for the relief of Landlords,” was 
designed only to enlarge and extend the “ remedy” for the collection of 
rent, and does not interfere with any pre-existing “rights” of the parties. 


Appeal from Suwannee Circuit Court. 
This case was decided at Tallahassee. 


C. P. Crawford and H. Bradford, for Appellants. 
O. A. Myers of counsel. 


In January, 1867, an agreement was entered into between 
appellee, P. L. Standley and Reuben Weed, decedent, 

















TERMS HELD IN 1867-’8. 











Weed vs. Standley—Argument of Counsel. 








whereby said Standley leased to said Weed her plantation 
in Alachua county, known as the James W. Standley place, 
for the year 1867. The said agreement contains a covenant 
by said Weed to pay to said Standley therefor the sum of 
$1,500, “as follows, to-wit: Seven hundred and fifty dollars 
(750,) on the first day of December, 1867, and the other half 
before the crop is removed from the plantation.” 

On the 22d October, 1867, Reuben Weed died, and letters 
of administration issued to Kate A. Weed, appellant, on the 
11th November, 1867. The sale of the property of the es- 
tate was advertised to take place on the 16th Dec., 1867, on 
which day appellee sued out a distress warrant and levied 
the same on the corn, cotton and cattle of said estate. The 
levy was dismissed and the sale proceeded on agreement that 
$1,500 of the proceeds be deposited with F. A. Underwood, 
subject to the order of court, and that the matter be referred 
to the Circuit Judge to decree either full payment to appel- 
lee as a preferred creditor, or pro-rata payment*with the oth- 
er creditors. Afterwards, and before the return of the ehan- 
cellor’s decree, appellant filed in the Probate’s office a sugges- 
tion of insolvency of said estate. The chancellor deereed 
full payment as to a preferred claim. Appellant moved for 
a re-hearing, which was had on 16th January, 1868. The 
chancellor affirmed his previous decree and appellant ap- 
pealed. 

Points, &c.—Every claim against an insolvent estaté in 
Florida must belong to one of the following general divis- 
ions, to-wit: 1. “Prior liens ;” 2. “ Preferred debts ;” or 
3. “ Pro-rata claims ;” which are entitled to satisfaction in 
the order named. 

1st Proposition.—A prior lien to be efficacious as such 
must ante-date decedent’s death, to which insolvency relates 
back, for after legal insolvency, no creditor can, by his own 
act, enhance his own right to the disadvantage of other cred- 
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itors; 2 Williams on Executors, Thompson’s Digest, 206, 
acts of 1853, 106, 8 Iloward’s U. S. Rep. 111. 

2d Proposition.—A prior lien must divest the insolvent’s 
legal estate ; 10 Peters 612, 2 Wheaton 396, or it must be 
ves adjudicata ; 11 Fla. 111. 

3d Proposition.—The covenants in appellees lease are not 
a prior lien tor they do not constitute a mortgage ; Thomp- 
son 876, 5 Fla. 376, 10 Fla. 133. 

4th Proposition—Appellee’s claim is not a “ preferred 
debt,” being omitted from class by the act of 1853, p. 106, 
and expressly excluded by act of 1828 ; Thompson 206. 

(Note.—The policy of the law has so uniformly condemned 
the barbarous discrimination between specialty and simple 
written contracts, that positive enactment alone can re-es- 
tablish it.) 

Does the Distress Warrant except appellee from the class 
of pro-rata creditors ? 

5th Proposition.—Apart from the act of 1866, p. 61, dis- 
trainor takes no advantage from the writ ; because, 

1st. The warrant being a quasi execution, was 7//egal as 
contravening the act of 1828, Thompson 205, protecting 
administrators for six months. 

2d. It is contrary to equity, which enjoins the prosecution 
of individual claims and suspends post mortem liens against 
insolvent estates; (1st prop.) 2 Williams on Executors, 8 
Howard 111. 

3d. It is repugnant to the act of 1853, which prescribes 
the manner ‘of establishing claims, order of payment, &c., 
and gives time to marshall claims, and ascertain their order 
of precedence and so protects the administrator against 


devastavit. 

6th Proposition.—The act of 1866, p. 61 creates no prefer- 
ence for appellee, because, 

Ist. Being simply declaratory it creates nothing, but 
leaves the rights and remedies of parties as before, subject 
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to the insolvent act of 1853 and the act of 1828 protecting 
administrators from compulsory payment; Bacon’s Abridg’t. 
title “ Distress.” 

2d. To do so would, pro tanto, annul the acts of 1853 and 
828, whereas the act of 1866 has no words of repeal ; 5 Fla. 
185, 11 Fla. 111. 

3d. The act of 1866 relates strictly to remedies and does not 
seek to alter or enhance rights. “ /2ights are not enhanced 
by superiority of remedy ;” 9 Peters 743, 10 Peters 614. 

7th Proposition.—The act of 1866 does not, pro tanto, re- 
peal or in anywise modify the act of 1853, but is itself limi- 
ted by that act; the former being general in its character 
and applicable ¢nter vivos, whereas the latter is exceptional 
in its nature and applies only to the estates of dead insol 
vents, én gremio legis. 

The insolvent law is exceptional ; (1) in providing a pe 
culiar tribunal for determining claims, to-wit: Probate and 
administration ; (2) in providing quasi adjudications, to-wit : 
* allowance of claims ;” (3) in creating and grading liens by 
* preference and pro-rata;” (4) in abrogating executor’s 
lien; (5) in suspending post mortem liens ; (6) in annulling 
all prior liens except mortgages and judgments ; (7) in mak- 
ing the administrator trustee or assignee for benefit of cred- 
itors, instead of representatives of decedent; (8) in forbid- 
ding the “race of diligence” among creditors. 

Quere.—Can a lien really exist at all on insolvents estates 
or any other property in gremio legis ? . 

Note.—The common law order of payment is, Ist. Debts 
to the Crown. 2d. Debts by statutes. 3d. Debts of record. 
4th. Debts by specialty. 5th. Debts by simple contract.-— 
| Swift’s Digest, 459. 

J. B. Dawkins, tor Appellee. 

1. The deed of lease has all the requisites of «a statutory 
mortgage. See acts of 1838 and 18538. 
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2. Ifthe Court should come to the conclusion that it is 
not a mortgage, then it is insisted that there is a special 
“lien” under the act of 1866, in reference to Rents. 


DuPONT, C. J., delivered the opinion of the Court : 


The argument on this appeal was heard at a term of the 
Supreme Court, recently held at Lake City, and the case was 
taken under advisement. 

The record shows that on the 21st of November, 1866, an 
agreement in writing was entered into between the appellee 
and one Reuben Weed, the intestate of the appellant, 
whereby the appellee agreed to rent to the said intestate 
for, and during the year 1867, and for the consideration of 
fifteen hundred dollars, a plantation located in Alachua 
county, in this State. This agreement is shown to be under 
seal, and its execution to have been attested by two wit- 
nesses. ‘There is also an express stipulation contained in the 
agreement, that one half of the stipulated rent was to be 
paid on the first day of December, 1867, “the other half 
before the crop is removed from the plantation.” 

The record further shows, that Reuben Weed departed 
this life on the 22d day of October, 1867, and that adminis- 
tration was granted to the appellee soon thereafter. It is 
also shown that on the 16th day of December, 1867, a dis- 
tress warrant was sued out at the instance of the appellee, 
and was levied on the corn, cotton and other property on the 
plantation, to satisfy the amount of the said rent, which 
then remained all due and unpaid. It is farther made to ap- 
pear that after the appellant had entered upon the adminis- 
tration, she becoming satisfied that the estate was insolvent, 
filed in the Court of Probate a written suggestion of the 
fact, and asked that the debts of the estate should be settled 
pro rata. 

Upon this state of facts, the parties made up an agreed 
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case to be submitted to the adjudication of the Judge of the 
Circuit Court. The point to be adjudicated was, whether 
this claim for rent was to be paid in full, or to come in for 
its pro rata share, with the other debts against the estate. 
The court decided that the claim was protected by a special 
lien, growing out of the written agreement, and that it was 
to be paid in full. Itis from this decision that the appeal is 
taken, and now brought here for our adjudication. 

The counsel of the appellee bases her claim to priority of 
payment, upon two propositions : First, that the agreement 
in writing is essentially a statutory mortgage, and created a 
special lien upon the crops to be made upon the plantation, 
from the date of its execution. And, secondly, that by the 
provisions of the statute entitled “an act for the relief of 
landlords,” (Pamp. Laws of 1865-6, page 61,) a special lien 
upon the crops is given, which takes the claim for rent out 
of the operation of the act providing for the distribution of 
insolvent estates. The relevancy of these propositions to 
the case before us will be seen by reference to the case of 
“Kimball, Sheriff, &c., vs. Jenkins, Adm’r,” reported in 11 
Fla. Rep., 111, wherein this court ruled that the words “ all 
other claims or demands” occurring in the act of 1853, 
(providing for the distribution of insolvent estates,) are not 
to be construed as vacating prior existing liens, whether the 
same arise from contract or are given by mere operation of 
law. 

In considering the first proposition we are inclined to the 
opinion that, under the very comprehensive terms of the 
statute which designates what character of writings shall be 
held to be mortgages, the agreement between these parties 
was of that character. The stipulation contained in the 
written agreement that the rent should be paid before the 
crops should be removed from the plantation, was manifestly 
designed to “secure the payment of the money,” which 
should become due for the use and occupation of the same, 
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and brings this paper within the very words of the statute. 
(Thomp. Dig., p. 376.) But though held to be a mortgage, 
it does not follow that any lien was thereby created, until all 
the conditions of the statute had been complied with. The 
crops to be grown on the plantation, wpon which it was the 
design to create a lien, was of that class of property desig- 
nated as personal; and the statute expressly provides that 
“no mortgage of personal property shall be effectual or 
valid to any purpose whatsoever, uuless such mortgage shall 
be recorded in the office of records for the county in which 
the mortgage property shall be at the time of the execution 
of the mortgage, or unless the mortgaged property be de. 
livered at the time of the execution of the mortgage, or 
within twenty days thereafter, to the mortgagee, &c.” 
Thomp. Dig., 183. The record in this case furnishes no evi- 
dence that this paper was ever admitted to record, so that 
of whatever benefit it may be to the appellee, as evidence, 
to establish the amount of her demand against the estate, it 
cannot be invoked as creating a lien, which would give that 
demand a priority of payment. 
The second proposition asserted by the counsel for the ap- 
/ pellee assumes that, “by the provisions of the statute, en- 
titled * an act for the relief of landlords,’ a special lien wpon 
the crops is given, which takes the claim for rent out of the 
operation of the act providing for the distribution of insol- 
vent estates.” We have examined this statute with great 
care, and are unable to discover, in either its phraseology or 
spirit, any design or intention on the part of the legislature 
to give any lien on the crops or other property for secu- 
rity of the rent agreed to be paid. In the enactment of this 
sstatute it was manifestly the intention of the legislature 
only to enlarge and extend the “ remedy,” and not to alter 
any pre-existing “ right,” further than to require that when 
this enlarged remedy should be invoked, the right should be 
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evidenced by a “written contract, signed and sealed by the 
contracting parties, in the presence of two subscribing wit- 
eesses.”” 

By reference to the law as it stood at the date of the en- 
actment of this statute, it will be seen that the remedy by 
“ distress” was limited to the amount of fifty dollars, and for 
the recovery of any larger amount the party was put to his 
action for “use and occupation.” This statute only extend- 
ed the remedy by “distress” to any amount that might 
have been agreed upon by the parties, provided the same 
were evidenced as before stated ; and the only reference to 
the matter of “lien ” occurs in the second section, where it 
is declared that “ such writ shall be a lien on all the crops 
made or grown on such land, for, and during the year for 
which such rent may be due, or to become due.” Thus it 
will be seen that the Zien given by this statute arises from 
the issuing of the “ writ of distress,” and as this writ was 
not issued until after the death of the intestate, it is clear 
that it does not come within the ruling in the case of Kim- 
ball vs. Jenkins, before referred to. 

We have examined this case with great care, and after 
the most mature deliberation, are constrained to decide that, 
upon the facts of the case as they have been made known to 
us by the record, the demand of the appellee is not entitled 
to any preference over that of the other creditors of the es- 
tate. Itis therefore ordered and adjudged, that the judg- 
ment of the Circuit Judge be reversed and set aside, and 
that the appellee be remitted to the Court of Probate, there 
to have her claim settled pro rata with the demands of the 
other creditors of the estate. 
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